BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Hattie Beatrice Howell
fillin "Complainant's name" \d "":



:


v.
:
C-2016-2568426



:

Philadelphia Gas Works
:

INITIAL DECISION
GRANTING MOTION FOR SUMMARY JUDGMENT
Before

Darlene Davis Heep

Administrative Law Judge



This Initial Decision dismisses with prejudice a Complaint filed by Hattie Beatrice Howell (Complainant) against Philadelphia Gas Works (PGW or Company), granting PGW’s Motion for Summary Judgment on the basis of the doctrine of res judicata.
HISTORY OF THE PROCEEDING


Complainant Hattie Beatrice Howell filed a Complaint against PGW on September 24, 2016.  The Complaint alleged that PGW did not credit her account with a payment made and that she would like her gas service restored. 


On October 18, 2016, PGW filed an Answer to the Complaint, denying the allegations set forth therein.


On October 28, 2016, a Hearing Notice was issued setting December 1, 2016 as the date for an evidentiary hearing in this case before Administrative Law Judge Elizabeth H. Barnes.



Judge Barnes issued a Prehearing Order on October 31, 2016. 



On November 4, 2016, PGW filed a Motion for Summary Judgment based on the doctrine of res judicata.



On November 16, 2016, a Hearing Notice was issued re-assigning the matter to the undersigned for hearing on December 15, 2016.  



A Prehearing Order was issued by the undersigned on November 17, 2016.


Complainant has not filed a response to the Motion for Summary Judgment.



This case is now ready for decision.
FINDINGS OF FACT


1. 
Hattie Beatrice Howell is the Complainant.



2.
Philadelphia Gas Works is a Commission approved jurisdictional provider of natural gas service.




3. 
The service address is 5517 Ridgewood Street, Philadelphia, Pennsylvania 19143.



4.
On December 15, 2015, Hattie Howell filed a formal complaint against Philadelphia Gas Works, Docket Number C-2015-2519397 wherein she alleged that PGW had shut off her service, that she would like her services restored, that she had made a payment of $400 to PGW that was not credited to her account, that she talked with a Mr. Smith at PGW, and that she was sent from the PGW office on 52nd Street to the PGW office on Sedgley to speak with someone there.  


5. 
On or about January 11, 2016, PGW filed its Answer denying the material averments of the Complaint and contending that Complainant had multiple payment arrangements with PGW and that her balance has not been zero since 2001.



6.
On January 19, 2016, a Hearing Notice was mailed to Complainant advising her that a hearing would be held at 10:00 a.m. on February 24, 2016, in an available hearing room in Philadelphia.  


7.
On January 21, 2016, a Prehearing Order was mailed to Complainant, which also contained the date, time and location of the hearing, and advised her to arrive at 9:45 a.m. and wait for her matter to be called.



8.
The hearing began as scheduled at 10:00 a.m. on February 24, 2016 and Ms. Howell was not present.  


9. 
Counsel for PGW, Graciela Christlieb, Esq., appeared on February 24, 2016 with a witness and was prepared to proceed.  


10.
A recess was taken to allow Ms. Howell a chance to appear.



11.
When the hearing resumed, at approximately 10:17 a.m., Ms. Howell had not arrived and counsel for PGW then moved that the Complaint be dismissed with prejudice for failure to prosecute. 


12. 
The formal Complaint of Ms. Howell at Docket No. C-2015-2519397 (Final Order entered May 11, 2016), was dismissed with prejudice by the Commission.


13. 
In the present case, Complainant alleges that PGW had shut off her service, that she would like her services restored, that she had made a payment of $400 to PGW that was not credited to her account, that she talked with a Mr. Smith at PGW and that she was sent from the PGW office on 52nd Street to the PGW office on Sedgley to speak with someone there.


14.
Complainant’s service was terminated on August 15, 2015.  (Answer).



15.
Complainant has made no payments since her service was terminated.  (PGW Motion for Summary Judgment). 
DISCUSSION


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa Pub. Util. Comm'n., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are afforded notice and the opportunity to appear and be heard.  Id.


The doctrine of “. . .  res judicata, which is also known as claim preclusion, holds that a final judgment on the merits by a court of competent jurisdiction will bar any future action on the same cause of action between the parties and their privies.”  Hopewell Estates, Inc. v. Kent, 435 Pa. Superior Ct. 471. 476, 646 A.2d 1192 (1994).  This principle was explained by ALJ Wayne Weismandel in the case of Pa. Publ. Util. Comm'n Schuylkill Twp. v. Borough of Phoenixville, 1993 Pa. PUC LEXIS 78 as follows:

The terms  res judicata and collateral estoppel have been replaced in recent years in an effort to clarify the difference between the two (collateral estoppel was frequently called “broad  res judicata” while  res judicata was described as “technical” or “strict  res judicata” when distinguishing it from broad  res judicata).  The current terms (adopted by the drafters of the Restatement (Second) of Judgments) are claim preclusion and issue preclusion.

Claim preclusion, formerly technical or strict res judicata, is the term used to describe the effects of merger and bar a prior judgment will have in a later action.  Matters which were actually litigated and also matters which should have been litigated in prior actions as part of the same cause of action will not be allowed to be re-litigated in a subsequent action.
Issue preclusion, formerly collateral estoppel, prevents the re-litigation of an issue of fact or law which was actually litigated in a prior proceeding and was necessary to the original judgment.
Claim preclusion applies only when four conditions all exist:  (1) identity of the subject matter; (2) identity of the cause of action; (3) identity of the parties; and (4) identity of the quality or capacity (legal status) of the parties suing or being sued.
Issue preclusion does not require an identity of the parties, but does require:  (1) the issue(s) decided by a prior final judgment is identical with the one(s) presented in the later action; (2) the issue(s) was actually litigated; (3) the party against whom issue preclusion is asserted was a party or in privy with a party to the prior litigation;  and (4) the determination of the issue(s) was essential to the prior final judgment.



In addition to the doctrines of  res judicata and collateral estoppel, a Complaint such as that filed by Complainant in this case may be barred by 66 Pa. C.S. § 316.  That section provides, in pertinent part, that:

Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.



This section of the Public Utility Code precludes a collateral attack upon a Commission order that has not been reversed upon appeal.


In this case, Ms. Howell seeks to re-litigate the same issues found in a Complaint that was already filed and dismissed.  According to the Commission’s records, the Complaint filed in 2015 at Docket No. C-2015-2519397 is essentially the same as that filed here.  The Complaint at Docket No. C-2015-2519397 was dismissed for failure to prosecute and a final order issued.  The amount in controversy in both Complaints is $400.  In both Complaints, Ms. Howell alleges that she spoke with a Mr. Smith at PGW and that she was sent from the PGW 52nd Street office to the PGW office on Sedgley.  In both Complaints, she alleges that PGW did not credit her for the $400 payment.  There is no evidence or suggestion that the $400 payment presented in the instant Complaint is different from the $400 payment that was the subject of the 2015 Complaint, particularly given that the PGW service was shut off prior to Ms. Howell filing her 2015 Complaint, has not been restored, and there is no indication that she has made any other payments to PGW. 


The 2015 Complaint was dismissed with prejudice for failure to prosecute.  In Roy Winston v. Philadelphia Gas Works, Docket No. C-2010-2181504 (Final Order entered April 16, 2012), the Commission viewed dismissal with prejudice as disposing of the claimant’s rights to pursue any further remedy on a claim, being the equivalent of an action on the merits of the case.  See, Roy Winston v. Philadelphia Gas Works, Docket No. C-2010-2181504 (Final Order entered April 16, 2012). 


The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  Here we have all four requirements supporting dismissal.  They are:  (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality or capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Super. Ct. 225, 232, 464 A.2d 1313, 1316-17 (1983).


Complainant was given an opportunity to litigate her claims and her position and did not appear for the hearing for her 2015 Complaint.  Her complaint was dismissed with prejudice and she did not file exceptions with the Commission.  Re-litigation of those issues is precluded here. 

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa.C.S. § 701.


2.
The due process rights of Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa.Code § 5.245(a).


3.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.


4.
The doctrine of  res judicata applies when a formal Complaint repeats and includes the same issues, causes of action, persons and parties to action, and quality and capacity of the parties suing or being sued.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 255, 474 A.2d 1313, 1316, 1317 (1983).
ORDER


THEREFORE,


IT IS ORDERED:


1.
That the Motion for Summary Judgment filed by Philadelphia Gas Works at Docket No. C-2016-2568426 is hereby granted.


2.
That the Complaint of Hattie Beatrice Howell against Philadelphia Gas Works at Docket No. C-2016-2568426 is hereby dismissed with prejudice.


3.
That the docket in this case is closed.

Date:    December 13, 2016 




/s/












Darlene Davis Heep








Administrative Law Judge 
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