BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Eric Hudson





fillin "Complainant's name" \d "":








:


v.





:

C-2016-2555083







:

PECO Energy Company



:

ORDER DENYING, IN PART and GRANTING, IN PART
PECO’S MOTION FOR JUDGMENT ON THE PLEADINGS

HEARING TO BE SET FOR MARCH OF 2017


PECO Energy Company (“PECO”) has filed a Motion for Judgment on the Pleadings wherein it contends that the Complaint should be dismissed in its entirety pursuant to the doctrine of res judicata.  This initial decision grants the Motion for Judgment on the Pleadings with respect to the claims regarding medical certification, shut off or the threat to shut off service, request for account information through April 28, 2014, the request for a payment arrangement and assistance with a CAP application.  The motion is denied with respect to Complainant’s claim of incorrect charges as it pertains to charges since the previous Complaint was filed on April 28, 2014.

HISTORY OF THE PROCEEDING


On or about July 7, 2016, Eric Hudson (“Complainant”) filed a formal complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Checked on the Complaint form were the statements, “The utility is seeking to shut off my service or has already shut off my service,” “Incorrect charges on my bill” and, “I would like a payment arrangement.”  


Complainant also checked the box for “Other” and under “Requested Relief,” there was a lengthy statement.  In that statement, Complainant contends that his family was experiencing unexpected and significant financial hardship, that his children have illnesses that require electric service for treatment and that he submitted an application for medical certification to maintain service but PECO did not process his request.  As relief, he is seeking a detailed accounting of charges, assistance with his CAP application and a payment arrangement.


On July 22, 2016, Shawane Lee, Esquire, counsel for PECO, filed an Answer, New Matter and Notice to Plead.  All major allegations were denied.  PECO averred in its New Matter that this is the Complainant’s second formal complaint against PECO Energy in which he alleges that PECO denied a medical certificate, disputed termination for a past due balance, and requested assistance with a payment arrangement.  PECO further averred that the matter should be dismissed in its entirety on the grounds of res judicata. 


Complainant did not file a response to the New Matter.



On August 26, 2016, PECO filed the instant Motion for Judgment on the Pleadings (JOP).  Complainant did not file a response to the Motion for Judgment on the Pleadings.



On September 22, 2016, a Hearing Notice was mailed to all parties, setting the hearing for October 14, 2016 before Administrative Law Judge Fordham.  On September 30, 2016, a Judge Change Notice assigned the matter to the undersigned for the October 14, 2016 hearing. 


On October 4, 2016, the Commission was notified that Mr. Hudson had filed for bankruptcy.  Also on October 4, 2016, the undersigned issued an Order staying the matter while the bankruptcy proceedings were pending.


On January 9, 2017, PECO notified the Commission that the bankruptcy action filed by Complainant was dismissed.  A new hearing date was requested and is not yet assigned.

The Motion for Judgment on the Pleadings is ready for a decision.
FINDINGS OF FACT
1. Eric Hudson is a PECO Energy Company electric and gas customer at 15 Greenleaf Court, Thorndale, Pennsylvania 19372.

2. PECO Energy Company is the Respondent, an energy company under the jurisdiction of the Commission. 

3. On April 28, 2014, Complainant filed a formal complaint docketed at C-2014-2418563 and during the hearing he alleged that:  (1) PECO was threatening to terminate his service; (2) he wants a payment agreement (3) PECO failed to accept a medical certification; (4) his family has experienced hardship because of loss of employment and injury, and (5) his children are ill and need electricity. 

4. The formal complaint was docketed at Eric Hudson v. PECO Energy Company, C-2014-2418563 and assigned to Administrative Law Judge Cynthia Williams Fordham (“ALJ Fordham”).

5. A hearing before ALJ Fordham was held on July 10, 2014.  

6. On March 6, 2015, ALJ Fordham issued an Initial Decision, dismissing the complaint.  See, Eric Hudson v. PECO Energy Company, Docket Number C-2014-2418563 (Initial Decision entered March 6, 2015). 

7. In her decision in Eric Hudson v. PECO Energy Company,C-2014-2418563, ALJ Fordham addressed the Complainant’s threatened termination for a past due balance, his medical certification dispute, and his requests for a payment agreement, finding that Complainant had failed to meet his burden with respect to all issues.   

8. The Commission issued a Final Order, dismissing Eric Hudson v. PECO Energy Company, Docket Number C-2014-2418563 (Final Order entered May 13, 2015).

9. At the time of the July 10, 2014 hearing in Eric Hudson v. PECO Energy Company, C-2014-2418563, Complainant’s balance was $11,647.09 in CAP arrearages and $1,918.17 in non-CAP arrearage.

10. On July 7, 2016, Complainant filed the instant Formal Complaint against PECO Energy Company, wherein he checked statements:  1) “The utility is threatening to shut off my service or has already shut off my service,”  2) “I would like a payment arrangement,” 3) “Incorrect charges are on my bill,” and 4) “Other,” under which Complainant added a request for “assistance in obtaining account details and other documentation previously requested in order to confirm CAP, non-CAP and related charges.”

11. Also in the instant Complaint, under the “relief” section, Complainant alleged that:  1) his family has experienced unexpected financial hardships as a result of injuries sustained in an automobile accident and the loss of employment, 2) his electric service is critical as his children are ill, 3) he applied for a medical certification and PECO did not process the request, 4) he would like detailed documentation regarding past due amounts and the status of his CAP request and 5) he would like a payment arrangement.    

12. Complainant’s balance is now more than $18,000.  (PECO Motion for Judgment on the Pleadings “PECO MJOP”).
13. Complainant filed for bankruptcy in September of 2016.

14. The Complainant’s bankruptcy filing was dismissed in October of 2016.

15. Complainant did not respond to the New Matter or the Motion for Judgment on the Pleadings filed by PECO.

16. Complainant has filed more than 18 informal and formal Complaints with the Commission.  (PECO MJOP).  
DISCUSSION


Commission regulations permit any party to a proceeding to move for judgment on the pleadings.  Section 5.102 of Title 52 of the Pennsylvania Code states, in relevant part, 

§ 5.102.  Motions for summary judgment and judgment on the pleadings.
* * *
  (d) Decisions on motions.
(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.
* * *

52 Pa.Code §§ 5.102(a), (b) and (d).


The moving party bears the burden of showing that no genuine issue of material fact exists and that the movant is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  The presiding officer will grant a motion for judgment on the pleadings, if the pleadings, depositions, answers to interrogatories, admissions and affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).


Judicial economy is served by avoiding a hearing where no factual dispute exists.  52 Pa.Code § 5.102.  If no factual issue pertinent to the resolution of the case exists, a hearing is unnecessary.  Lehigh Valley Power Committee v. Pa. Pub. Util. Comm'n, 563 A.2d 557 (Pa. Cmwlth. 1989).

Complainant has not responded to either the New Matter or the Motion for Judgment on the Pleadings and has presented nothing suggesting that the claims present here are any different from those presented in the matter heard and determined by ALJ Fordham.  Complainant has filed over 18 formal and informal Complaints with the PUC.  His bill has increased from over $12,000 at the time of the hearing before ALJ Fordham to now over $18,000.  Also, at the time that the previous Complaint was heard before ALJ Fordham, although he claimed loss of employment and financial hardship, as he claims in the instant complaint, it was found that he had a household income of over $100,000.  The additional allegations contained in the instant Complaint seem an attempt to forestall termination of his service for failure to pay his bill.  The Commission should not be complicit in that effort.


The doctrine of “. . .res judicata, which is also known as claim preclusion, holds that a final judgment on the merits by a court of competent jurisdiction will bar any future action on the same cause of action between the parties and their privies.”  Hopewell Estates, Inc. v. Kent, 435 Pa. Superior Ct. 471. 476, 646 A.2d 1192 (1994).  This principle was explained by ALJ Wayne Weismandel in the case of Pa. Publ. Util. Comm'n Schuylkill Twp. v. Borough of Phoenixville, 1993 Pa. PUC LEXIS 78 as follows:
The terms res judicata and collateral estoppel have been replaced in recent years in an effort to clarify the difference between the two (collateral estoppel was frequently called “broad res judicata” while res judicata was described as “technical” or “strict res judicata” when distinguishing it from broad res judicata).  The current terms (adopted by the drafters of the Restatement (Second) of Judgments) are claim preclusion and issue preclusion.  
Claim preclusion, formerly technical or strict res judicata, is the term used to describe the effects of merger and bar a prior judgment will have in a later action.  Matters which were actually litigated and also matters which should have been litigated in prior actions as part of the same cause of action will not be allowed to be re-litigated in a subsequent action.
Claim preclusion applies only when four conditions all exist:  (1) identity of the subject matter; (2) identity of the cause of action; (3) identity of the parties; and (4) identity of the quality or capacity (legal status) of the parties suing or being sued.
Id.



Here, there is no question that conditions (3) and (4) are met with respect to all claims. The parties are identical and the quality or capacity of the parties is identical.  

Some of the claims and subject matter are identical in both cases and therefore those claims meet conditions (1) and (2).  In its Motion for Judgment on the Pleadings, PECO set forth a chart comparing the claims heard and decided by ALJ Fordham in 2014 and the issues raised by Complainant in the present case, as follows:

	2014 Complaint

	

	(1)  My family has experienced unexpected financial hardships as a result of injuries sustained in an automobile accident and the loss of employment.  Although I continue to work with my creditors on payment arrangements that are affordable based on my current and ongoing financial situation, I am in need of assistance with a payment plan on my outstanding PECO bill.  

(2)  In addition, I have made PECO aware that electricity at my residence is critical as my son has chronic asthma and must use doctor-ordered nebulizer treatments multiple times on a daily basis.  Per PECO Customer Service, I also formally applied for “Medical Certification” based on this critical (life sustaining) medical circumstance and a medical certification was completed by my son’s doctor within 24 hours of the request to PECO.  However, the request was not processed even though all of the required information was provided to PECO per their stated requirements.  

(3)  Therefore, I am respectively requesting assistance in setting up a payment plan for the outstanding CAP arrears that is reasonable and affordable based on my existing financial situation and that any and all termination of service be discontinued.  


	2016 Complaint

(1)  My family has experienced and significant financial hardships as a result of major injuries sustained in an automobile accident and the loss of employment due to company layoff.  In addition, our circumstances have significantly changed as my daughter has been diagnosed with Bi-Polar disorder and, as a result, has spent several months undergoing hospitalization and ongoing medical expenses which I am currently supporting as a single parent.  Although I continue to work with my creditors on payment arrangements based on my current an ongoing financial situation, I am in need of assistance with my outstanding PECO bill. 

(2)  In addition, I have made PECO aware that electricity at my residence is critical as my son has life-threatening disability (chromic asthma) and must use doctor-ordered nebulizer treatments multiple times on a daily basis.  Per PECO Customer Service, I submitted medical certification based on this critical (life sustaining) medicals circumstances and a medical certification were completed by my son’s doctor within 24 hours of the request to PECO.  However, the request was not processed even though all of the required information was provided to PECO per their stated requirements regarding medical certifications.  

(3)  Therefore, I am respectively requesting assistance on the above items including obtaining detailed and itemized documentation regarding past due amounts, status on the recent CAP request, assistance in setting up a payment arrangement for the outstanding arrears (CAP and/or non-CAP) that is reasonable and affordable based on my existing financial situation, and that any and all termination of service be discontinued. 




In both Complaints, Mr. Hudson contends that:  (1) his family has experienced financial hardship because of loss of employment and injury, his children need electricity due to their illnesses and PECO was threatening to terminate his service; (2) he wants a payment agreement and (3) PECO failed to accept a medical certification.


ALJ Fordham directly addressed these claims in in Eric Hudson v. PECO Energy Company,C-2014-2418563, where she determined that:  1) Complainant  did not pay his bill and therefore the company could terminate his service, 2) he was not eligible for a payment arrangement because of his poor payment history and income of over $100,000 and 3) PECO did not commit a violation in not accepting the request for medical certification to maintain Complainant’s service because he had exhausted all renewals for the same set of arrearages and had not made the payments as required under 52 Pa.Code § 56.116.  Consequently, the doctrine of res judicata precludes Complainant from again seeking a hearing on these same issues. These claims will be dismissed.

The remaining claims were not specifically included in the Complaint heard by ALJ Fordham.  In the instant matter, Complainant:  1) contends that his charges are incorrect and has requested a detailed accounting of CAP and non-CAP charges, 2) would like assistance with his CAP application.



Complainant was apparently a CAP customer and is now seeking reinstatement.  The regulations at 52 Pa.Code § 69. 265 address the elements of design for customer assistance programs and provide that a person removed from such a program may be reinstated at the utility’s discretion.  See § 69. 265(8).  Whether a Complainant is accepted in the program is the decision of the utility.  Consequently, there is no remedy here and therefore, pursuant to 52 Pa.Code § 5.102(d)(1), Complainant is not entitled to judgment as a matter of law.  This claim will also be dismissed. 


As for Complainant’s claim that his charges are incorrect, Complainant could have raised any issues regarding the correctness of charges in his previous Complaint as that issue is directly related to the other claims raised.  See Glynn v. Glynn, 2001 PA Super 359, 27, 789 A.2d 242, 250.  Therefore, any complaint of incorrect charges through the date of the filing of the previous Complaint, April 28, 2014, are also dismissed under the doctrine of res judicata.  Glynn. 



Complainant’s remaining cause of action is that there are incorrect charges on his bill for which he seeks a complete accounting of his CAP and non-CAP charges.  This claim as it pertains to charges after April 28, 2014 will proceed to hearing.  


However, the Complainant’s claim is not clear or specific and Complainant will be given the opportunity to further articulate his claim.  Therefore, with respect to this claim, it will be ordered that PECO provide Complainant with an account statement beginning April 28, 2014 and a statement detailing and distinguishing CAP and non-CAP charges beginning July 7, 2013.  Additionally, Complainant will be required to provide PECO and the undersigned with a statement identifying the specific charges that he contends are incorrect and the reasons for his contentions.
ORDER


THEREFORE,


IT IS ORDERED:
1. That the Motion for Judgment on the Pleadings filed by PECO Energy Company against Eric Hudson at Docket No. C-2016-2555083 is granted, in part, and denied, in part.
2. That Complainant’s claims regarding:  (1) shut off of service, (2) a payment agreement , (3) medical certification, (4) CAP Application and (5) incorrect charges prior to April 28, 2014, are dismissed for the reasons set forth herein.
3. That the claim of incorrect charges after April 28, 2014 will proceed to hearing.
4. That no later than February 9, 2017, PECO shall provide Complainant with:  1) an account statement beginning April 28, 2014; and 2) a statement detailing and distinguishing CAP and non-CAP charges beginning July 7, 2013.
5. No later than February 23, 2017, with reference to the PECO account statements, Complainant will provide to PECO, with a copy to the undersigned, a statement of the specific charges (dates and amounts) that he alleges are incorrect and the basis for his belief that the charges are incorrect.  


6.
That this matter be set for hearing in March of 2017.
Date:
January 31, 2017
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