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	v.

Verizon Pennsylvania LLC


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, issued on September 13, 2016, in the above-captioned proceeding.  Exceptions have not been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall adopt the Initial Decision as clarified by this Opinion and Order.


History of the Proceeding

On June 24, 2016, Jacqueline Fielder (Complainant) filed a Formal Complaint (Complaint) against Verizon Pennsylvania LLC (Verizon PA), wherein she alleged that there were incorrect charges on her bill and that Verizon PA erroneously terminated her telephone service.  As relief, the Complainant requested that Verizon PA be directed to: (1) permit her to port out her telephone numbers that she had had for over twenty years; (2) pay her a refund of $306.82, in addition to any other incorrect charges; and (3) remove two credit inquiries from her credit profile.  Complaint at ¶¶ 4-5.

On July 18, 2016, Verizon PA filed an Answer, New Matter, and Preliminary Objections.  In its Answer, Verizon PA asserted that it did not provide any Commission-regulated service to the Complainant.  Rather, Verizon alleged that it provided the Complainant with its FiOS triple play bundle of television, internet, and Voice over Internet Protocol (VoIP) calling service, all of which are services outside of the Commission’s jurisdiction.  Additionally, Verizon PA asserted that it is willing to work with the Complainant to resolve this matter.  Finally, Verizon argued that it has no record of receiving a porting request for the Complainant’s telephone numbers.  In its New Matter, Verizon PA repeated the above assertions outlined in its Answer and requested that the Commission either dismiss or deny the Complaint.  Answer at 1-3.  

In its Preliminary Objections, Verizon PA restated its position that the Commission lacks jurisdiction over the subject matter of the Complaint and requested that the Commission dismiss the Complaint.  Preliminary Objections at 2-4.

The Complainant did not file an answer to Verizon PA’s New Matter or Preliminary Objections.

On September 13, 2016, the Commission issued the Initial Decision of ALJ Barnes wherein she sustained Verizon PA’s Preliminary Objections and dismissed the Complaint.

Discussion

Legal Standards

Section 5.101 of our Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

[bookmark: 5.101.]	(1)	Lack of Commission jurisdiction or improper 	service of the pleading initiating the proceeding. 
	(2)	Failure of a pleading to conform to this chapter	or the inclusion of scandalous or impertinent 	matter.
	(3)	Insufficient specificity of a pleading. 
	(4)	Legal insufficiency of a pleading. 
	(5)	Lack of capacity to sue, nonjoinder of a 	necessary party or misjoinder of a cause of 	action. 
	(6)	Pendency of a prior proceeding or agreement 	for alternative dispute resolution.
	(7)	Standing of a party to participate in the 	proceeding.


52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

The Commission has generally expressed a preference that administrative law judges refrain from dismissing complaints against unrepresented complainants without first giving them the opportunity to be heard orally and develop a sufficient record.  See Richard Carlock v. The United Telephone Company of Pa. (Carlock), Docket No. F-00163617 (Order entered July 14, 1993).  However, we have noted in Wroblewski v. Pennsylvania Electric Company (Wroblewski), Docket No. C-2008-2058385 (Order entered May 15, 2009) that Carlock did not absolutely preclude a disposition on the pleadings. 

The ALJ made six Findings of Fact and reached three Conclusions of Law.  I.D. at 3, 8.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

ALJ’s Initial Decision

In her Initial Decision, ALJ Barnes noted that the Complainant attached to her Complaint, inter alia, a bill from Verizon PA dated April 12, 2016.  The ALJ stated that this bill indicates that the Complainant received Verizon FiOS Digital Voice service.  The ALJ agreed with Verizon PA’s assertion in its Preliminary Objections that this is a VoIP service that Commission does not regulate.  The ALJ explained that the Voice over Internet Protocol Freedom Act of 2008, 73 P.S. §§ 2251.1 et seq. (VoIP Freedom Act), bars the Commission from regulating the rates, terms, and conditions of internet protocol-enabled service.  The ALJ emphasized that although the VoIP Freedom Act preserves Commission jurisdiction over VoIP services in several aspects, outlined, infra, the Commission has no jurisdiction over the terms and conditions of the Complainant’s VoIP service as it relates to her Complaint in the instant case.  Citing several previous Commission decisions, the ALJ pointed out that the Commission has previously ruled on its lack of jurisdiction over VoIP and other internet services.  The ALJ found that the facts in the instant case are not distinguishable from those cases she cited.  Accordingly, the ALJ sustained Verizon PA’s Preliminary Objections and dismissed the Complaint on the basis of her finding that the Complainant is not entitled to relief as a matter of law.  The ALJ reasoned that there is no factual dispute that the Complainant received VoIP service for which the Commission does not have the authority to regulate.  I.D. at 5-8

Disposition

On consideration of the positions of the Parties and the record evidence, we shall adopt the Initial Decision of ALJ Barnes, as clarified by the following discussion.  As noted above, the ALJ largely agrees with Verizon PA’s Preliminary Objections and dismisses the Complaint on the basis that “the Complainant is not entitled to relief as a matter of law,” and that there “is no factual dispute that the Complainant received VoIP services that the Commission lacks the authority to regulate.”  I.D. at 8.  Although we agree with most of the reasoning and the result that the ALJ reaches in her Initial Decision, we are of the opinion that certain aspects of her discussion therein warrant some additional clarification.  The ALJ generally and correctly utilizes the statutory provisions of the VoIP Freedom Act in her finding that the Commission cannot exercise jurisdiction over the VoIP service that is the subject of the Complaint at issue.  I.D. at 6-7 (citing the VoIP Freedom Act at 73 P.S. § 2251.4).  However, in citing Silvestri v Comcast Phone of Pennsylvania, LLC,  Docket No. C-2011-2241959 (Initial Decision issued September 6, 2011; Final Order entered October 7, 2011)(Silvestri), the ALJ raised the inference that VoIP service is an interstate service and that “the FCC regulated interstate communications and treated internet services as interstate for jurisdictional purposes.”  I.D. at 7 (citing Silvestri Initial Decision at 7-8).

As the ALJ noted, the VoIP Freedom Act preserves Commission jurisdiction over VoIP services in a number of aspects.  Specifically, the VoIP Freedom Act at 73 P.S. § 2251.6 provides that the Commission, as well as any department, agency, commission or political subdivision retains the authority to regulate:

(1)	the provision and administration of 911 service; 

(2)	telecommunications relay service; 

(3)	universal service fund fees; 

(4)	switched network access rates or other intercarrier compensation rates for interexchange services provided by a local exchange telecommunications company and; 

(5)	rates, terms or conditions of protected services provided under tariffs subject to approval by the Commission.

I.D., at 6 (citing 73 P.S. ¶§ 2251.6).

In our view, the preservation of such Commission jurisdiction over VoIP services under the applicable Pennsylvania and federal law would be legally impossible if such services were to be considered as solely interstate simply because they technically and functionally rely on the Internet Protocol.  The VoIP Freedom Act did not intend and does not create such a legal conflict.  Thus, we conclude that the dismissal of the Complaint at issue is adequately justified on the basis of the VoIP Freedom Act alone.

In light of the above, we shall sustain Verizon PA’s Preliminary Objections and dismiss the Complaint.

Conclusion

		Based on our review of the record, the ALJ’s Initial Decision, and the applicable law, we shall adopt the ALJ’s Initial Decision as clarified by this Opinion and Order; THEREFORE, 
		
		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, issued September 13, 2016, is adopted, as clarified by this Opinion and Order.

		2.	That the Complaint of Jacqueline Fielder against Verizon Pennsylvania LLC, at Docket No. C-2016-2553231, is dismissed with prejudice for lack of jurisdiction.

		3.	That this proceeding be marked closed.

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  December 22, 2016
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