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:

Philadelphia Gas Works



:

INITIAL DECISION

Before

Cynthia Williams Fordham

Administrative Law Judge



The undersigned granted the Respondent’s motion to dismiss the formal complaint with prejudice because the Complainant failed to appear and prosecute the case.
HISTORY OF THE PROCEEDING



On August 4, 2016, Bruce Zirkel (“Zirkel” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or the “Respondent”) alleging the following:  1) that he has been in and out of hospitals, rehabilitation facilities and nursing homes for the last four years; 2) that his roommate was responsible for paying the bills; 3) that his roommate took his money and left; 4) that his gas service was off when he returned from the hospital on June 23, 2016; 5) that the Respondent did not accept his medical certificate; and 6) that he would like a payment arrangement.  


On August 31, 2016, the Respondent filed an answer.  The Respondent admitted that the Complainant wants a payment arrangement.  The Respondent noted that the Complainant has broken at least two PGW issued payment arrangements.  The Respondent terminated the Complainant’s service for non-payment on June 16, 2015.  The Complainant filed an informal complaint at BCS #3452003 on June 22, 2016.  The Complainant requested restoration based on a medical certificate.  The medical certificate was declined because the gas has been off for more than 30 days.  The Respondent referred to a Bureau of Consumer Services Decision Report, dated June 27, 2016, dismissing the informal complaint because the Complainant’s last payment was on March 20, 2013.  

Both parties in this matter selected to accept electronic service in this Commission proceeding.  By selecting electronic service the parties agreed that notification of filings by electronic mail shall constitute valid service.  Therefore, all documents are served electronically instead of by mail.  52 Pa.Code § 1.53(b)(3).


By hearing notice dated October 4, 2016, the hearing was scheduled for Monday, November 28, 2016 at 9:30 a.m. and it was assigned to the undersigned.



A Prehearing Order, dated October 26, 2016, was served on the parties.  The Complainant was informed that the case would be dismissed if he failed to participate in the hearing (Tr. 4, 5).



The time, date and location of the November 28, 2016 hearing were included in the hearing notice and prehearing order (Tr. 4, 5). 



A hearing was held in this matter on November 28, 2016, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The hearing was scheduled for 9:30 a.m. as one of the call of the docket cases for the morning.  The Complainant, Bruce Zirkel, did not appear (Tr. 4, 5).  After the other three cases were heard, the hearing in this matter was started at 11:54 a.m. (Tr. 4).  Laureto Farinas, Esquire, represented the Philadelphia Gas Works.  The Respondent’s counsel moved to dismiss the complaint with prejudice for lack of prosecution (Tr. 5).


The record consists of the pleadings and a six-page transcript.  The record in this case closed on December 20, 2016, when the transcript was received.

FINDINGS OF FACT

1. The Complainant is Bruce Zirkel, 4122A Terrance Street, 1st floor, Philadelphia, PA 19136 (service address).
2. The Respondent in this proceeding is the Philadelphia Gas Works.
3. By hearing notice dated October 4, 2016, a hearing was scheduled for November 28, 2016 at 10:00 a.m. (Tr. 4, 5). 
4. The Audit History of the Commission’s docketing system for this case indicates that the Commission served the hearing notice on the Complainant and the Respondent electronically on October 4, 2016 (Tr. 5).
5. The Audit History of the Commission’s docketing system for this case indicates that the Commission served the Prehearing Order, dated October 26, 2016, on the Complainant and the Respondent electronically on October 26, 2016 (Tr. 5).
6. The hearing notice and the Prehearing Order were served electronically on the Complainant in accordance with his selection to receive electronic service of all documents instead of mail.
7. There is no notification in the Audit History of the Commission’s docketing system for this case to show that the hearing notice or the Prehearing Order failed to be delivered electronically at the e-mail address provided by the Complainant.
8. The Complainant did not request a continuance of the November 28, 2016 hearing, withdraw the complaint or settle the matter (Tr. 4).
9. The Complainant did not participate in the November 28, 2016 hearing (Tr. 4, 5).  
DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).



Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. 1984).



The Complainant did not participate in the November 28, 2016 hearing.  The date, time and location of the hearing were in the hearing notice dated October 4, 2016, and the Prehearing Order, dated October 26, 2016 (Tr. 4).  



The hearing notice and the Prehearing Order were served electronically on the Complainant in accordance with his selection to receive electronic service of all documents instead of receiving a paper copy in the mail.  According to the audit history of the Commission’s docketing system for this case the Commission served the hearing notice on the Complainant on October 4, 2016.  The Commission served the Prehearing Order on the Complainant and the Respondent on October 26, 2016.  The audit history of the Commission’s docketing system for this case contains no notification that either the hearing notice or the Prehearing Order failed to be delivered electronically at the e-mail address provided by the Complainant.  Therefore, the Complainant was deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  



Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Opinion and Order entered October 25, 1993).  



Section 332(f) of the Public Utility Code, 66 Pa.C.S. § 332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa.C.S. § 332(f) and 52 Pa.Code § 5.245 and the record was closed.



The Complainant failed to present evidence to support his allegations.  The Complainant failed to sustain his burden of proof.  


The Respondent’s attorney moved to dismiss the complaint with prejudice for failure to prosecute (Tr. 7).  The Respondent’s motion to dismiss the formal complaint is granted.  


Accordingly, the complaint in this matter will be dismissed in its entirety with prejudice.  El-Ayazra v. West Penn Power Company, Docket No. F-2015-2509292 (Opinion and Order entered June 30, 2016); Volgstadt v. UGI Penn Natural Gas, Inc., Docket No. F-02266429 (Opinion and Order entered September 12, 2008) and Martin Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Opinion and Order entered December 26, 1995).
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 

66 Pa.C.S. § 332(a).



3.
Filing users, who have agreed to receive electronic service, will be sent an electronic mail notice informing them that a document was posted on the Commission’s electronic filing system and providing a link to the document on the same day the document is posted.  52 Pa.Code § 1.53(b)(3).


4.
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Opinion and Order entered October 25, 1993).


5.
The Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing.  66 Pa.C.S. § 332(f) and 52 Pa.Code § 5.245(a)(1).

 

6.
The Complainant failed to sustain his burden of proof. 

ORDER

THEREFORE,



IT IS ORDERED:

1. That the Respondent’s motion to dismiss the formal complaint filed by Bruce Zirkel against the Philadelphia Gas Works at Docket No. C-2016-2561176 is grants.
2. That the formal complaint filed by Bruce Zirkel against the Philadelphia Gas Works at Docket No. C-2016-2561176 is dismissed with prejudice.



3.
That this case be marked closed.

Date:
January 27, 2017




/s/












Cynthia Williams Fordham








Administrative Law Judge
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