BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Eden J. Bistrican					:
							:
	v.						:		F-2016-2548750
							:
Duquesne Light Company				:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


INTRODUCTION


		The undersigned is granting Respondent’s Motion to Dismiss the complaint with prejudice because Complainant failed to prosecute her case when she failed to make her testimony available for cross-examination.

HISTORY OF THE PROCEEDING

On May 12, 2016, Eden J. Bistrican (Ms. Bistrican or Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Duquesne Light or Respondent).  Ms. Bistrican alleged Duquesne Light provided a final bill for a previous address which was incorrect, erroneously added her name to the account, and erroneously determined her husband was no longer eligible for Customer Assistance Program (CAP) benefits.  In her formal complaint, Complainant alleged she had a Protection from Abuse (PFA) against her husband.

Duquesne Light filed an Answer on June 22, 2016, in which it alleged Ms. Bistrican herself enrolled in CAP on February 19, 2013 at a previous address and listed her husband as an occupant with her.  Respondent denied the outstanding balance of $1,127.13 should be transferred to Complainant’s husband, and insists Complainant is responsible for the charges.  Duquesne Light further denied it was in error to require Complainant to be responsible for the remaining final balance after she cancelled her electric service in September 2016.  Respondent requested the complaint be dismissed.  

On October 24, 2016, the Commission issued a Call-In Telephonic Hearing Notice scheduling this matter to be heard as an initial call-in telephonic hearing on Thursday, December 15, 2016, from the Commission’s offices in Pittsburgh, Pennsylvania.  

On November 17, 2016, the presiding officer issued the Prehearing Order which, inter alia, advised the parties concerning various procedural matters, including how to request a continuance and that Complainant was responsible to prove the facts she alleged in her formal complaint.    

Complainant alleged in her formal complaint she had a PFA against her husband.  Complainant marked “yes” to the question on the Commission’s formal complaint form:  Has a court granted a “Protection from Abuse” order for your personal safety or welfare?  Complainant specifically averred in her formal complaint, “During this time with Duquesne Light - my husband was removed from the home by court order.  We have police records.”

As a result, on November 17, 2016, the presiding officer issued an Interim Order Directing Complainant to Produce Protection from Abuse Order.  The Interim Order required Ms. Bistrican to provide a true and correct copy of a Court-issued PFA which was currently in effect on or before December 2, 2016.  Complainant did not provide a copy and did not communicate or respond to the Interim Order dated November 17, 2016.

On December 15, 2016, at 10:03 a.m., the presiding officer convened the telephonic hearing as scheduled.  Complainant appeared pro se.  Complainant notified the presiding officer that there was no PFA in effect, that there never had been a PFA and that her husband was removed from the household for a time as a result of criminal proceedings for simple assault.  Complainant began to offer direct testimony but claimed her cell phone was losing power and the hearing was a waste of time.  Complainant’s participation in the hearing via telephone ended suddenly at approximately 10:45 a.m. at the conclusion of her direct testimony and before Respondent could ask a question on cross-examination.  

The presiding officer’s staff made a telephone call attempt at 10:45 a.m. to the telephone number provided by Complainant in the formal complaint.  When no one answered the telephone, the presiding officer’s staff left a voicemail message, which message indicated Complainant must call into the telephone hearing immediately, and if she needed a continuance she must contact the presiding officer by the end of the business day in order to request a new hearing date.  Complainant continued to be absent from the telephonic hearing.  Complainant did not call into the telephone hearing and did not contact the presiding officer to request a continuance.     

On December 15, 2016, counsel for Respondent, Jeremy V. Farrell, Esquire, averred Complainant carried the burden of proof in this proceeding and orally moved to dismiss the complaint for failure of Complainant to prosecute her formal complaint.  I advised Respondent I would take the motion to dismiss under advisement and wait to see if Complainant contacted my office by the close of business to explain Complainant’s failure to reappear at the telephone hearing and/or to request a continuance. 

[bookmark: _GoBack]Ms. Bistrican contacted the presiding officer at 7:11 p.m. on December 15, 2016, and left a voicemail indicating she wanted a continuance.  As a result, on December 16, 2016, the presiding officer sent a letter to the current address which explained how to request a continuance.  The letter indicated that Ms. Bistrican must submit a request in writing on or before Friday, December 30, 2016.  The letter further specified that if Ms. Bistrican failed to submit a written request for continuance by December 30, 2016, then the presiding officer would dismiss for failure of Complainant to proceed with her formal complaint.  

No correspondence or contact, written or oral, was received from Complainant after December 15, 2016.  The hearing record closed on January 3, 2017 upon issuance of the Interim Order Closing the Hearing Record.  

FINDINGS OF FACT

		1.	Complainant, Eden J. Bistrican, has resided at 822 Taylor Avenue, Pittsburgh, Pennsylvania (current address) from late September 2016 to present.

		2.	Respondent in this proceeding is Duquesne Light Company.

		3. 	Duquesne Light has provided electric service to the current address from late September 2016 to present and listed Complainant as a ratepayer on the account.  

		4.	Complainant resided at 219 Laurel Avenue, Pittsburgh, Pennsylvania 15202 (service address) from an unknown date until late September 2016.

		5.	Duquesne Light provided electric service to the service address until late September 2016.    

		6. 	Sometime before July 2016, Duquesne Light listed Complainant’s name as a ratepayer on the billing statements it sent to Complainant.  

		7.	Duquesne Light had the electric service account for the service address in the CAP Program. 

		8.	In order to receive CAP, Complainant’s husband provided his income information.  

		9. 	Complainant’s husband currently earns $12 per hour and does not receive overtime pay or holiday pay.  
		10.	When Complainant moved to the current address in September 2016, Duquesne Light transferred the unpaid balance from the service address to the new account for the current address, and denied CAP eligibility after calculating annual income for Complainant’s husband was too high.

		11.	Complainant appeared initially at the hearing but disconnected from the hearing before her direct testimony was subject to cross-examination on December 15, 2016.  

		12. 	Respondent was ready to proceed with its two witnesses at the date and time scheduled for the hearing.

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S.A. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, Complainant became the proponent of a rule or order when she filed the formal complaint asking the Commission to find Duquesne Light failed to provide reasonable and adequate customer service when it provided a final bill for a previous address which was incorrect, erroneously added her name to the electric service account, and erroneously determined her husband was no longer eligible for CAP benefits.  Therefore, Complainant bore the burden of proving by a preponderance of the evidence that Respondent violated the Public Utility Code or a regulation or order of the Commission.[footnoteRef:1]  Complainant was required to show the utility was responsible or accountable for the problem described in her formal complaint.[footnoteRef:2]   [1:  	Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  
]  [2:  	Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).
] 


		Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice about the hearing and are given the opportunity to appear and be heard in testimony.[footnoteRef:3]  Ms. Bistrican was given timely notice there would be a hearing, and she was given the opportunity to appear at the hearing and to provide evidence through her testimony.   [3:  	Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. 1984).
] 


Ms. Bistrican left the hearing after providing direct testimony but before her testimony was subject to cross-examination by counsel for Duquesne Light.  Ms. Bistrican did appear at the time scheduled for the December 15, 2016 hearing, but she did not participate fully in the hearing and Duquesne Light was not provided with a fair opportunity to question Ms. Bistrican’s statements during the hearing.  In addition, the presiding officer provided Ms. Bistrican with written instructions on how to request a second day of testimony but she did not make a request in writing as directed by the presiding officer in the letter dated December 16, 2016.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.[footnoteRef:4]     [4:  	Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993).
] 


		Section 332(f) of the Public Utility Code, 66 Pa.C.S.A. § 332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….

		Since Complainant did not make her testimony available for cross-examination by Respondent, she did not fully participate in the hearing, which was held in accordance with 66 Pa.C.S.A. § 332(f) and 52 Pa.Code § 5.245.  Complainant failed to sustain the burden of proof and failed to present evidence to support the allegations.  Respondent’s attorney moved to dismiss the complaint with prejudice for failure to prosecute.  In the Ordering Paragraphs below, Respondent’s motion to dismiss the formal complaint is granted.  Accordingly, the formal complaint in this matter will be dismissed in the paragraphs below.[footnoteRef:5]   [5:  	Volgstadt v. UGI Penn Natural Gas, Inc., Docket No. F-02266429 (Order entered September 12, 2008) and Martin Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).] 


		However, it should be noted that, even if Complainant had been cross-examined by Respondent, the information Ms. Bistrican provided in her direct testimony was inadequate to meet the burden of proof even if all of her statements are accepted as true recitations of the facts.  Ms. Bistrican did not prove Duquesne Light acted improperly when it listed Complainant as a ratepayer on the electric service account.  Ms. Bistrican provided no evidence at all concerning her allegation that the final bill from the service address was sent to the wrong address.  

		Complainant could not recall the dates when she resided at the service address with her husband or how long the service account had been active at the service address.  She could not recall when her name was added as a ratepayer and she insisted that at some point in time the account had been listed in her husband’s name only.  Ms. Bistrican did acknowledge that she resided at the service address off and on with her husband while Duquesne Light provided electric service there.  Ms. Bistrican also admitted she has resided at the current address with her husband, where Respondent has provided electric service since September 2016, but insisted her husband should have been listed as the only ratepayer.  

	Pursuant to 66 Pa.C.S.A. § 1403, a “Customer” is defined as a “natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.”  (Emphasis added.)  Complainant acknowledged she is an adult resident in the service address where Respondent currently provides electric service.   Even if Complainant is correct – that Duquesne Light should have listed the electric service account in Complainant’s husband’s name only – Complainant benefitted from receiving the electric service at both the current address and the service address, and accordingly she would be responsible to pay for the electric service she enjoyed.  However, the fact remains that Complainant failed to meet the burden of proving Duquesne Light was in error to require her to pay the unpaid balance from the service address which accrued while she was an adult resident there.  
		
	Complainant failed to show she was not an adult occupant of the household who benefitted from the electric service Respondent provided at the current address and service address.  Complainant did not meet the burden of proof to show Respondent was in violation of the statutes or regulations when it transferred the unpaid balance from the service address to the current address.  

	In contrast, Complainant’s own testimony (despite not be cross-examined) provided sufficient evidence to show (1) Complainant lived with her husband at the current address and at the service address; (2) she was an adult at all times during her residence in those locations; and (3) she used and enjoyed the electrical service provided by the utility company at both the current address as well as the service address.  

		In addition, Complainant did not prove Duquesne Light was in error to deny CAP benefits.  Complainant did not provide any explanation or evidence concerning when Respondent denied CAP benefits at the current address, or what reasons were provided (if any) for denying CAP benefits at the new address.  Ms. Bistrican’s testimony that her husband only makes $12 per hour is insufficient evidence, on its face, to prove Duquesne Light was in error.  Complainant insisted at the hearing that her bald statement that Duquesne Light was in error should be considered sufficient proof to overcome her burden of proof.  Ms. Bistrican needed to provide more evidence than just her “say so”.

		Accordingly, Complainant’s formal complaint will be dismissed in the paragraphs below.





CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S.A. § 701.

		2.	Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

		3.	Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993). 

		4.	Complainant failed to meet the burden of proving Respondent did not provide reasonable and adequate service when Respondent listed Complainant as a ratepayer on the electric service account for the current address and the service address.  66 Pa.C.S.A. § 1501.

		5. 	 Complainant failed to meet the burden of proving Respondent did not provide reasonable and adequate service when Respondent did not extend CAP benefits to the new electric service account at the current address.  66 Pa.C.S.A. § 1501.

ORDER


THEREFORE,

		IT IS ORDERED:


		1.	That Respondent’s oral motion to dismiss with prejudice is granted.

		2.	That the formal complaint filed by Eden J. Bistrican against Duquesne Light Company at Docket No. F-2016-2548750 is dismissed with prejudice.

		3.	That this case be marked closed.



Date:  January 5, 2017						/s/				
							Katrina L. Dunderdale
							Administrative Law Judge
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