BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of PPL Electric Utilities Corporation	:
under 15 Pa. C.S. §1511(c) for a finding and		:
determination that the service	to be furnished by	: 
the applicant through its proposed exercise of the	: 
power of eminent domain to acquire a right of way 	:		A-2016-2571918
and easement over and a certain portion of the lands	:
of the Heirs of Davis Dean, in West Abington,	:
Lackawanna County, Pennsylvania is necessary or 	:
proper for the service, accommodation, convenience	:
or safety of the public					:
						:
Application of PPL Electric Utilities Corporation	:
under 15 Pa. C.S. §1511(c) for a finding and		:
determination that the service	to be furnished by	: 		A-2016-2571923
the applicant through its proposed exercise of the	: 
power of eminent domain to acquire a right of way 	:
and easement over and a certain portion of the lands	:
of Dalton Equity, Inc., in West Abington,		:
Lackawanna County, Pennsylvania is necessary or 	:
proper for the service, accommodation, convenience	:
or safety of the public	


ORDER DENYING APPLICATION FOR ISSUANCE OF A SUBPOENA

On December 13, 2016, a prehearing conference was held in the above-captioned matter.  By Procedural Order dated December 14, 2016, a hearing was scheduled for April 12, 2017. 

On February 1, 2017, Dalton Equity, Inc.’s Application for Issuance of a Subpoena and a Certificate of Service were electronically filed.  Although the cover letter attached to the Application is dated January 4, 2017, an e-confirmation of filing was not issued by the Secretary’s Bureau until February 1, 2017.  The Certificate of Service also e-filed on February 1, 2017, indicates that the Application for the Issuance of a Subpoena by Dalton Equity was filed and served upon the presiding officer, counsel for PPL Electric Utilities Corporation (PPL), and Williams Gas Pipeline – Transco (Transco), 2800 Post Oak Blvd., Houston, TX 77056.   A Notice to Plead notifying PPL and Transco that they had 10 days to respond was attached to the Application. To date, no objection to the Application has been filed.  The Application is ripe for a decision.  

Disposition

	Dalton Equity opposes a right-of-way upon its land and contends that the proposed right of way for a 59 kV transmission line is neither necessary nor proper for the service, accommodation, convenience or safety of the public.

	Dalton Equity seeks the following documents from Transco: 1) correspondence between PPL and Transco and its affiliated companies, subsidiaries and partners concerning a proposed new natural gas compression station, Station 605, to be located in Clinton Township, Wyoming County; and 2) all contracts, agreements, proposals, letters of intent or similar documents between PPL and Transco and its affiliated companies, subsidiaries, partners, etc., concerning the proposed new natural gas compression station. 

	Our authority to issue a subpoena to compel the production of documents by a non-party is derived from Section 309 of the Public Utility Code:

The commission, or its representative, shall have the power, in any part of this Commonwealth, to subpoena witnesses, to administer oaths, to examine witnesses, or to take such testimony, or compel the production of such books, records, papers, and documents as it may deem necessary or proper in, and pertinent to, any proceeding, investigation, or hearing, held by it, and to do all necessary and proper things and acts in the lawful exercise of its powers or the performance of those duties.[footnoteRef:1] [1:  	66 Pa.C.S. § 309.  See also 66 Pa.C.S. § 331(d)(2)(authorizing presiding officers to issue subpoena).
] 


	The statute clearly provides us with subpoena power “in any part of this Commonwealth.”   With few exceptions, Section 309 of the Public Utility Code precludes the Commission from issuing a subpoena to a potential witness located outside the Commonwealth of Pennsylvania.  See, Pa. Pub. Util. Comm’n v. Uber Technologies, Inc., C-2014-2422723, Interim Order, January 23, 2015, which interpreted Section 309 to mean the Commission had no power beyond the boundaries of Pennsylvania in the context of formal complaint proceedings.  See also, Palmerton Telephone Company v. Global NAPs South, Inc., C-2009-2093336, Initial Decision, August 11, 2009.  

	Because Dalton Equity requests documents from Transco located in Houston, Texas, and not from an officer or individual employee of Transco located in Pennsylvania, the request appears to extend beyond the geographical scope of the Commission’s subpoena power.  

	In the Uber case, the ALJs found Section 309 does not appear to grant any power beyond the boundaries of Pennsylvania in the context of formal complaint proceedings.  This conclusion, coupled with Uber’s identification of an alternative witness, led the ALJs to deny I&E’s application for a subpoena of Mr. Kalanick.  However, the ALJs granted I&E leave to file an application to subpoena Jonathan J. Feldman to testify because Mr. Feldman had access to and knowledge of the documents in question, and he worked at Uber’s Pennsylvania office.   Unlike the Uber case, in the instant case, Dalton Equity has not specifically named any individual or entity located in the Commonwealth.  

	The ALJs cited as precedence for their ruling Palmerton Telephone Company v. Global NAPs South Inc., PUC Docket No. C-2009-2093336 (Initial Decision served August 11, 2009).  In Palmerton ALJ Weismandel held:

First, this case was a formal complaint case, not a Commission initiated investigation.  There were some serious repercussions from this distinction.  Perhaps of most significance was the ability, or lack thereof, of the parties to obtain evidence.  The Commission’s power to subpoena witnesses to appear and testify at a hearing does not extend beyond the boundaries of Pennsylvania.  Discovery is also made much more difficult when out-of-state witnesses must be deposed by use of written questions rather than upon oral examination.  A generic 


Commission investigation proceeding could compel representatives of certificated public utilities to appear for examination at a hearing, even if the representative had to attend from out-of-state.

Id. at 40. (Emphasis added.)

In the Palmerton case, the ALJ held a telephone conference to discuss the application for the issuance of a subpoena duces tecum and ad testificandum to CommPartners.  An agreement was reached for the taking of the deposition of CommPartners by written questions pursuant to the provisions of 52 Pa.Code § 5.345. Therefore, the ALJ issued subpoenas duces tecum and ad testificandum to Comcast, Paetec and XO for the taking of depositions by oral examination.

	The facts in the Palmerton case are different from the instant case as follows.  First, the Palmerton case involved a dispute between telecommunications carriers.  The instant case involves an Application for Eminent Domain.  Additionally, the instant case does not stem from a prior Commission investigation.    

	While I do not believe Section 309 unconditionally limits the Commission’s or its representative’s authority to subpoena only those witnesses residing within the boundaries of the Commonwealth of Pennsylvania, there is insufficient reason offered to subpoena an out-of-state non-party entity with no named individual for documents, correspondence and contracts between it and PPL.  PPL is a party to this action that may have in its possession the same documents, which could be requested through normal discovery requests and motions to compel.  Accordingly, for all of these aforementioned reasons, the Application shall be denied.



ORDER

THEREFORE,

	IT IS ORDERED:


	1.	That the Application for the Issuance of a Subpoena by Dalton Equity, Inc. is denied. 


Date:  February 15, 2017				______________________________
Elizabeth Barnes
Administrative Law Judge
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