BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Danach, LLC to transport as a
:
A-2013-2391804
common carrier persons in limousine service from
:

points in the counties of Bucks, Montgomery,
:

Delaware and Chester to points in the
:

Commonwealth of Pennsylvania and return
:


:

INITIAL DECISION 

GRANTING PETITION TO WITHDRAW APPLICATION
Before

Christopher P. Pell

Deputy Chief Administrative Law Judge

INTRODUCTION



This Initial Decision grants the Applicant’s Petition for Leave to Withdraw the Application for limousine service.
HISTORY OF THE PROCEEDING


On October 16, 2013, Danach, L.L.C. (Danach or Applicant) filed an Application for Motor Common Carrier of Persons in Limousine Service with the Pennsylvania Public Utility Commission (Commission) requesting a certificate of public convenience providing an initial grant of authority for the following:

to transport as a common carrier persons in limousine service from points in the counties of Bucks, Montgomery, Delaware and Chester to points in the Commonwealth of Pennsylvania and return.  


Notice of the Application was provided in the December 7, 2013, Pennsylvania Bulletin, 43 Pa.B. 7201.  Protests were due by December 23, 2013.


On December 23, 2013, Michael S. Henry, Esq. filed a timely Protest to the Application on behalf of Executive Transportation Company, Inc. D/B/A/ Luxury Sedan Service.



On January 2, 2014, Mr. Henry filed Protests to the Application on behalf of Black Tie Limousine Service, Inc., Germantown Cab Co., and Five Star Limousine Service, Inc. 




Also on January 2, 2014, regarding the Protests he filed on behalf of Black Tie Limousine Service, Inc., Germantown Cab Co., and Five Star Limousine Service, Inc., Mr. Henry filed a Motion To Accept E-Filing Nunc Pro Tunc.  
Applicant subsequently filed Preliminary Objections
 to the Protests of Executive Transportation Company, Inc. D/B/A/ Luxury Sedan Service, Black Tie Limousine Service, Inc., Germantown Cab Co., and Five Star Limousine Service, Inc.  Applicant requested dismissal of all four Protests on the grounds that they were filed beyond the December 23, 2013 filing deadline and are therefore untimely.  Applicant also sought dismissal of these Protests on the grounds that there is no longer a requirement to show need for a limousine Applicant and also because the Protests are invalid because they each lack the required legal and factual specificity.  Additionally, Applicant sought dismissal of the Protest filed by Germantown Cab Co. on the grounds that this Protestant lacked standing.
On January 22, 2014, each Protestant filed an Answer to Applicant’s Preliminary Objections.  Each Answer essentially denied the averments set out in Applicant’s Preliminary Objections.  
By Hearing Notice dated February 14, 2013, a hearing was scheduled for March 19, 2014, at 10:00 a.m. and the matter, including the outstanding Motions and Preliminary Objections, was assigned to me.   
By Prehearing Order #2 dated March 4, 2014, I granted the Motion To Accept E-Filing Nunc Pro Tunc filed by Black Tie Limousine Service, Inc., Germantown Cab Co., and Five Star Limousine Service, Inc.; denied Danach’s Motion To Dismiss As Untimely the Protests of Executive Transportation Company, Inc. d/b/a Luxury Sedan Service, Black Tie Limousine Service, Inc., Germantown Cab Co., and Five Star Limousine Service, Inc.; and denied Danach’s Preliminary Objections seeking dismissal of the Protests filed by Executive Transportation Company, Inc. d/b/a Luxury Sedan Service, Black Tie Limousine Service, Inc., and Five Star Limousine Service, Inc.
By Initial Decision dated March 5, 2014, I dismissed the Protest of Germantown Cab Company.
By Hearing Cancellation/Reschedule Notice dated March 18, 2014, the hearing was rescheduled for May 15, 2014 at 10:00 a.m.

On April 8, 2014, Germantown Cab Company filed Exceptions to my Initial Decision.  

On April 21, 2014, Danach LLC filed Reply Exceptions.  

On April 23, 2014, Germantown Cab Company filed Preliminary Objections Of Germantown Cab Company To Reply of Danach, LLC To Exceptions Of Germantown Cab Company To Initial Decision Of ALJ.  

By Order dated May 14, 2014, I granted the Applicant’s Motion for Continuance of the May 15, 2014 hearing.  

By Order entered June 19, 2014, the Commission denied Germantown Cab Co.’s Exceptions and dismissed its Protest for lack of standing.
By Hearing Cancellation/Reschedule Notice dated June 23, 2014, the hearing was rescheduled for September 9, 2014 at 10:00 a.m.

On July 21, 2014, Germantown Cab Co. filed a Petition for Review with the Commonwealth Court, requesting that the Court reverse the Commission’s decision dismissing its Protest and find that it has standing in this matter.  In support of its Petition, Germantown Cab referenced Application of Rasier-PA, LLC, Docket No. A-2014-2416127, maintaining that the Commission has rejected the notion that carriers with one type of authority may not protest applications filed by entities seeking authorization to provide a different type of transportation service.  

In light of the arguments raised by Germantown Cab regarding the nature of the service and the potential conflict in precedent between Application of Rasier-PA, LLC and the June 19, 2014 Commission Order in this case, the Commission asked the Commonwealth Court to remand jurisdiction back to the Commission.  The Court granted the Commission’s Application for Remand on September 4, 2014.
By Hearing Cancellation/Reschedule Notice dated September 9, 2014, the hearing was rescheduled for December 18, 2014 at 10:00 a.m.

By Order entered November 13, 2014, the Commission reversed its June 19, 2014 Order and determined that Germantown Cab Co. has standing to participate in this matter.
By letter dated December 8, 2014, the Applicant requested a Stay of the proceeding.  
By Order dated January 20, 2015, I granted Applicant’s request for a Stay.  As part of my Order, I directed the Applicant to file a status report with the Commission at this Docket, within sixty days of the date of the Stay Order, and every sixty days thereafter, until this matter is relisted for a hearing.  
Applicant provided periodic updates regarding the status of this case.

On December 13, 2016, the Applicant filed a Motion to Withdraw Application of Danach LLC For Limousine Authority Without Prejudice (Motion).  In the Motion, the Applicant indicated: that it is an entity affiliated with Uber Technologies Inc. which was working on establishing legislation for Transportation Network Companies (TNC); that on November 4, 2016, Governor Wolf signed Act 164 of 2016 into legislation authorizing TNC service throughout the Commonwealth of Pennsylvania; and that the Applicant has decided that there is no need to pursue a further Application with the Commission and that it would be a waste of the parties’ time and the Commission’s resources.  Additionally, the Applicant indicated that it had discussed this matter with counsel for the Protestants and they have no objection to the withdrawal of this Application.  


The record closed on December 13, 2016, the date I received the Applicant’s Motion.  For the reasons set forth below, the Applicant’s request to withdraw this Application is granted.

FINDINGS OF FACT

1. On October 16, 2013, Danach, L.L.C. filed an Application for Motor Common Carrier of Persons in Limousine Service with the Pennsylvania Public Utility Commission requesting a certificate of public convenience providing an initial grant of authority “to transport as a common carrier persons in limousine service from points in the counties of Bucks, Montgomery, Delaware and Chester to points in the Commonwealth of Pennsylvania and return.”
2. On December 23, 2013, Michael S. Henry, Esq. filed a timely Protest to the Application on behalf of Executive Transportation Company, Inc. D/B/A/ Luxury Sedan Service.

3. On January 2, 2014, Mr. Henry filed Protests to the Application on behalf of Black Tie Limousine Service, Inc., Germantown Cab Co., and Five Star Limousine Service, Inc.

4. By Hearing Cancellation/Reschedule Notice dated September 9, 2014, a hearing was scheduled for December 18, 2014 at 10:00 a.m.

5. By letter dated December 8, 2014, the Applicant requested a Stay of the proceeding.

6. By Order dated January 20, 2015, the Applicant’s request for Stay was granted, and the Applicant was directed to file a status report with the Commission at this Docket, within sixty days of the date of the Stay Order, and every sixty days thereafter, until relisted for a hearing.

7. Applicant provided periodic updates regarding the status of this case.
8. On December 13, 2016, the Applicant filed a Motion to Withdraw Application of Danach LLC For Limousine Authority Without Prejudice.

9. Protestants do not object to the Applicant’s request to withdraw the Application.

DISCUSSION
The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa.Code § 5.94(a) allows withdrawal of pleadings by filing, with the Commission and service to parties, a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the 
pleading.  Id.  For purposes of this decision, the Applicant’s Motion will be treated as a petition to withdraw a pleading.
The Applicant has indicated that it wants to withdraw this Application without prejudice.  The Applicant explained: that it is an entity affiliated with Uber Technologies Inc. which was working on establishing legislation for Transportation Network Companies (TNC); that on November 4, 2016, Governor Wolf signed Act 164 of 2016 into legislation authorizing TNC service throughout the Commonwealth of Pennsylvania; and that the Applicant has decided that there is no need to pursue a further Application with the Commission and that it would be a waste of the parties time and the Commission’s resources.  Additionally, the Applicant indicated that it had discussed this matter with counsel for the Protestants and they have no objection to the withdrawal of this Application.  
Under these circumstances, granting the Applicant’s request to withdraw this Application is in the public interest because doing so will eliminate the need for litigation and save the parties any additional costs in time and money that they would otherwise incur litigating the case.  Accordingly, the Applicant’s request to withdraw this Application is granted.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.  66 Pa.C.S.A. § 701.
2. The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.94(a) permit parties to withdraw pleadings in a contested proceeding by permission of the presiding officer or Commission.

3. In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.  52 Pa.Code § 5.94(a).

4. Granting the Applicant’s withdrawal request is in the public interest.

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Applicant’s Petition to Withdraw Application of Danach LLC For Limousine Authority Without Prejudice filed at Docket No. A-2013-2391804 is granted;
2. That the Application of Danach, L.L.C. for Motor Common Carrier of Persons in Limousine Service filed October 16, 2013 at Docket No. A-2013-2391804 is withdrawn without prejudice; and 
3. That the Secretary’s Bureau shall mark Docket No. A-2013-2391804 as closed.
Date:
February 1, 2017
_________/s/







Christopher P. Pell


Deputy Chief Administrative Law Judge
� 	The Commission’s electronic docketing system indicates that the Applicant filed its Preliminary Objections to the Protests filed by Executive Transportation Company, Inc. D/B/A/ Luxury Sedan Service and Germantown Cab Co. on January 13, 2013 while the Applicant filed its Preliminary Objections to the Protests filed by Black Tie Limousine Service, Inc. and Five Star Limousine Service, Inc. on January 15, 2013.
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