BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



International Brotherhood of Electrical Workers	:
Local 614						:
							:
	v.						:		C-2016-2525801
							:
PECO Energy Company				:



INITIAL DECISION GRANTING THE PETITION OF THE 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS
LOCAL 614 FOR LEAVE TO WITHDRAW 


Before
Cynthia Williams Fordham
Administrative Law Judge


INTRODUCTION


The undersigned grants the petition of the International Brotherhood of Electrical Workers Local 614 for leave to withdraw its formal complaint against PECO Energy Company at Docket No. C-2016-2525801 since the Respondent did not object to the withdrawal and the withdrawal is in the public interest.

HISTORY OF THE PROCEEDING

On October 22, 2015, the Commission approved PECO Energy Company’s (“PECO”) electric Long-Term Infrastructure Improvement Plan (“LTIIP”) to invest an additional $274 million over a five-year period (2016 through 2020) for infrastructure improvements designed to enhance reliability by strengthening and modernizing PECO’s electric distribution system.[footnoteRef:1]   [1:  	See Petition of PECO Energy Co. For Approval Of Its Long-Term Infrastructure Improvement Plan And To Establish A Distribution System Improvement Charge For Its Electric Operations, Docket No. P-2015-	2471423 (Opinion and Order entered Oct. 22, 2015) (“LTIIP Order”).] 


[bookmark: _GoBack]		On January 25, 2016, the International Brotherhood of Electrical Workers Local 614 (“Local 614,” “Union” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”).  The Complainant is the certified collective bargaining representative for certain PECO employees, including electrical line mechanics and other craft employees.  The complaint was filed pursuant to 52 Pa.Code § 121.8 to enforce compliance with the Respondent’s LTIIP [footnoteRef:2] (Petition ¶ 9).  The Complainant alleged that the Respondent’s failure to comply with the LTIIP is having a direct and immediate adverse effect on the safety of Local 614’s members.  Local 614 alleged that PECO’s use of unqualified Contractors of Choice (“COC”) and PECO’s failure to sufficiently supervise the COC does not provide “adequate, efficient, safe and reasonable service and facilities” as required by Section 1501 of the Public Utility Code, 66 Pa.C.S. § 1501.  Local 614 states that Section 1505 of the Public Utility Code, 66 Pa.C.S. § 1505, gives the Commission authority to order a utility to take specific, corrective actions to ensure the safety of its service and facilities.  [2:  	Petition of the International Brotherhood of Electrical Workers Local 614 for leave to withdraw.] 


		On February 12, 2016, the Office of Consumer Advocate (“OCA”), through its counsel, filed a notice of intervention and public statement.  The OCA intervened to protect the interests of PECO’s customers under the applicable sections of the Public Utility Code and the Commission regulations.

		On February 16, 2016, the Respondent, through its counsel, filed an answer and new matter.  The Respondent denied the material allegations in the complaint.  In the new matter, the Respondent stated that the complaint is barred by the doctrine of collateral estoppel, the Complainant does not have standing, the claims are not ripe and the claims are preempted by Section 301 of the Labor Management Relations Action.

		On February 16, 2016, the Respondent, through its counsel, filed preliminary objections.  The Respondent requested that the Commission dismiss the complaint pursuant to 52 Pa.Code § 5.101(a)(1), (4) and (7) because Local 614’s formal complaint is subject to the doctrine of collateral estoppel, Local 614 lacks standing, Local 614’s claims are not ripe and Local 614’s claims are preempted by Section 301 of the Labor Management Relations Act.  

		On February 26, 2016, the Complainant, through its counsel, filed its answer to preliminary objections.  The Complainant denied that the doctrine of collateral estoppel is applicable.  The Complainant stated that it has standing to pursue this complaint and that the claims are ripe.  The Complainant denied that the contract or Section 301 of the Labor Management Relations Act preempts it from filing a complaint with the Commission concerning enforcement of the LTIIP.

		On March 7, 2016, the Complainant filed an answer to the new matter.  The Complainant denied most of the allegations in the new matter and referred to its answer to the preliminary objections with respect to the following issues: the doctrine of collateral estoppel, standing, ripeness and preemption.

		On March 23, 2016, Karl A. Fritton, Esquire, filed a notice of appearance on behalf of PECO.

		By Order dated March 31, 2016, the undersigned denied the Respondent’s preliminary objections.

		By correspondence dated April 18, 2016, counsel for the Complainant asked for the hearing to be converted to a prehearing conference.  He noted that counsel for the Respondent did not object to this request.

		By prehearing order #2, dated April 22, 2016, the undersigned changed the May 5, 2016 hearing to a prehearing conference.  

		On May 4, 2016, counsel for Local 614, PECO and OCA submitted prehearing memorandum addressing the agenda items.

		A prehearing conference was held on May 5, 2016, at 2 p.m.  Counsel for Local 614, PECO and OCA participated.

		Since there was no opposition to the language in the Protective Order, the Protective Order was granted.  
		During the prehearing conference, a procedural schedule was established.  The other parties’ direct testimony was due on June 30, 2016 and the evidentiary hearings were scheduled for August 25-26, 2016.

		On June 7, 2016, the undersigned sent prehearing order #3 to the parties.  The procedural schedule and the discovery modifications were stated in the order.

		On June 28, 2016, Local 614 supplemented its witness list.

		On June 30, 2016, Local 614 served the direct testimony of ten witnesses. (Petition 2).  

		On June 30, 2016, OCA submitted correspondence indicating that it would not be filing direct testimony.

		On July 28, 2016, PECO filed PECO Energy Company’s motion for extension of time and objections of PECO Energy Company to notices of deposition issued by IBEW Local 614. (Petition ¶ 3).  

		On July 29, 2016, the undersigned held a conference call with counsel for the Complainant and the Respondent to discuss the motion and objections. After discussing the motion and the objections, the parties agreed to revise the procedural schedule and reschedule the depositions.  

		On August 3, 2016, the undersigned issued prehearing order #4, which established the revised procedural schedule.  Depositions were scheduled for August 25-26, 2016, rebuttal testimony was due on September 29, 2016 and the evidentiary hearings were scheduled for October 24-25, 2016.  (Petition ¶ 4).  

		On September 28, 2016, the parties requested that the undersigned further revise the procedural schedule to provide the parties with an opportunity to discuss settlement.  The parties agreed to provide status updates to the undersigned on October 14 and 21, 2016. (Petition ¶ 5).  The undersigned approved the parties’ requests.


		The parties provided an update on October 14, 2016.  PECO and Local 614 were engaged in settlement discussions and agreed to continue these discussions, if necessary, through December 31, 2016.  If a settlement could not be achieved on or before December 31, 2016, they agreed to work with the OCA to develop a new procedural schedule for the presiding officer’s consideration.  (Petition ¶ 6).  

		On October 20, 2016, the joint motion of PECO Energy Company and the International Brotherhood of Electrical Workers, Local 614 for a continuance of the procedural schedule was filed.  PECO and Local 614 requested that the scheduled hearings be cancelled to allow them to continue settlement negotiations.  The OCA did not oppose the continuance request.  (Petition ¶ 7).  

		By order #5, dated October 21, 2016, the undersigned granted the joint motion for continuance and suspended the procedural schedule.  (Petition ¶ 8).  

		On November 28, 2016, the Complainant filed the petition of the International Brotherhood of Electrical Workers Local 614 for leave to withdraw.  (Petition ¶ 11).[footnoteRef:3]   [3:  	The undersigned was informed of the petition on February 8, 2017.] 

		PECO and the OCA did not file objections to the petition.
The record in this matter consists of the 28-page transcript from the prehearing conference, the pleadings, my orders, and the Complainant’s petition.  The record closed on December 8, 2016.

FINDINGS OF FACT

1. The Complainant is the International Brotherhood of Electrical Workers Local 614.

2. The Respondent in this proceeding is PECO Energy Company.

3. The Complainant, through its counsel, filed a formal complaint with the Commission against the Respondent on January 25, 2016.

4. The Office of Consumer Advocate, through its counsel, filed a notice of intervention and public statement On February 12, 2016.  

5. The Respondent, through its counsel, filed an answer and new matter on February 16, 2016.

6. The evidentiary hearings scheduled for October 24-25, 2016 were cancelled to allow the parties to engage in settlement negotiations.  (Petition ¶ 6).  

7. On November 28, 2016, the Complainant filed the petition of the International Brotherhood of Electrical Workers Local 614 for leave to withdraw.  (Petition ¶ 11).  

8. The Respondent and the OCA did not object to the petition for leave to withdraw.

DISCUSSION

The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa.Code § 5.94(a) allows withdrawal of pleadings by filing, with the Commission and service to parties, a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.  

The Complainant noted that it initiated this proceeding to enforce compliance with the Respondent’s LTIIP and the Public Utility Code regarding the inspection of LTIIP work performed by contractors (Petition ¶ 9).  The Complainant stated that during the course of settlement discussions the Respondent explained its inspection procedures for work performed pursuant to the LTIIP.  The Respondent confirmed that qualified PECO employees would inspect LTIIP work.  The Complainant agreed that since the Respondent’s procedures for LTIIP inspections address the Complainants concerns, further litigation is not warranted.  (Petition ¶ 10).  The Complainant stated that withdrawal of the complaint with prejudice is in the public interest because it will save time and resources of the parties and the Commission.  The Respondent and the OCA did not object to the withdrawal.

	The relevant regulation is 52 Pa.Code § 5.94, which reads as follows:
§ 5.94. Withdrawal of pleadings in a contested proceeding.
(a) Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 10 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.

		There is no objection to the withdrawal of the formal complaint.  The withdrawal will eliminate the need for litigation and save resources that would have been used if the case had been fully litigated.  Consequently, the undersigned concluded that withdrawal of the formal complaint is fair, reasonable and in the public interest.

		Accordingly, the Complainant’s petition for leave to withdraw its formal complaint against PECO Energy Company at Docket No. C-2016-2525801 is granted.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.

2. A party can petition to withdraw a pleading in a contested proceeding pursuant to 52 Pa.Code § 5.94.

3. In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest. 52 Pa.Code § 5.94.
4. The Complainant has demonstrated that the withdrawal is reasonable and in the public interest.
ORDER


THEREFORE,

		IT IS ORDERED:

		1.	That the petition of the International Brotherhood of Electrical Workers Local 614 for leave to withdraw its complaint against PECO Energy Company at Docket No. C-2016-2525801 is hereby granted.

		2.	That this case be marked closed.


Date:  February 13, 2017						/s/			
							Cynthia Williams Fordham
							Administrative Law Judge
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