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Bridge Structure where State Route 1025		:
crosses over a single track of Delaware 		:
and Hudson Railway Company, Inc.			:		M-2013-2364201
(264 293 K) in Nicholson Borough, 			:
Wyoming County	 				:



ORDER REFERRING MATTER TO MEDIATION   


On May 23, 2013, the Pennsylvania Public Utility Commission (Commission) issued an order regarding the crossing where State Route 1025 crosses over the facilities of the Delaware and Hudson Railway Company, a wholly owned subsidiary of the Canadian Pacific Railway Company (D&H) located in Nicolson Borough (Borough), Wyoming County (County).  The order alleges that a field meeting was held at the site of the crossing on May 14, 2013.  Present at the meeting were representatives of D&H, the Commission and the Pennsylvania Department of Transportation (DOT).  

The parties at the field meeting concluded that the bridge carrying State Route 1025 was in such poor condition that it was necessary for DOT to take action to close the structure to vehicular and pedestrian traffic immediately.  The May 23, 2013 order directed DOT, at its initial cost, to perform all work and furnish all material necessary to close the bridge to all pedestrian and vehicular traffic and provide for any detours necessary and to maintain any barricades or fencing installed to prevent vehicular and pedestrian access to the bridge. The order further directed DOT, at its initial cost, within 30 days of the order, to provide any engineering inspections and analyses evaluating the condition of the bridge.  In addition, the order directed DOT, at its initial cost, within 90 days of the order, to provide an engineering study and analysis evaluating the feasibility of reopening the bridge and if reopening the bridge was feasible, what work was necessary to reopen the bridge.  The order directed that DOT, D&H, the Borough and the County all be made parties to the proceeding.
On June 3, 2013, DOT filed a petition for reconsideration of the May 23, 2103 Commission order, a motion for certification of interlocutory order and stay of proceedings pending appeal and a petition for protective order.  No answers were filed to these pleadings.  By order dated June 13, 2013, the Commission granted DOT’s petition for reconsideration, pending review and consideration on the merits.  

On July 31, 2013, DOT filed a petition for leave to withdraw its motion for certification of interlocutory order and stay of proceedings pending appeal and its petition for reconsideration.  

By order dated August 16, 2013, the Commission granted DOT’s petition for leave to withdraw its motion for certification of interlocutory order and stay of proceedings pending appeal and its petition for reconsideration.  The Commission’s August 16, 2013 order also granted DOT’s petition for a protective order.  The August 16, 2013 order extended the deadline for DOT to file its engineering studies and analyses with the Commission to 120 days from the May 23, 2013 order.  The August 16, 2013 order referred the matter to the Office of Administrative Law Judge (OALJ).

By notice dated August 21, 2013, the Commission scheduled a telephonic prehearing conference for this matter on October 4, 2013 at 10:00 a.m.  I issued a prehearing conference order on August 22, 2013, setting forth the procedural matters to be addressed at the prehearing conference.  

I conducted a telephonic prehearing conference in this case as scheduled on October 4, 2013 at 10:00 a.m.  Participating were counsel for D&H, the Borough, the County, DOT and the Commission’s Bureau of Investigation and Enforcement (I&E).  As a result of the prehearing conference, I issued Prehearing Order #2 on October 11, 2013.  Prehearing Order #2 established litigation and briefing schedules.  

By notice dated October 7, 2013, the Commission scheduled hearings in this matter for November 20, 2013 in Hearing Room 2, Commonwealth Keystone Building, Harrisburg.  
On November 1, 2013, DOT filed a joint petition for partial remand.  The joint petition alleged that DOT provided the parties with copies of its studies and analyses of the State Route 1025 bridge, evaluating the feasibility of reopening the bridge.  DOT’s analyses indicated that the bridge could be reopened to a single lane of traffic with a posted weight limit of 28 tons for single vehicles and 32 tons for combination vehicles.  Traffic would be controlled by stop signs at either end of the bridge.  Attached to the joint petition were plans setting forth the scope of work.   

According to the joint petition, D&H would perform the work described in the plans and would reimburse DOT for the costs, in the amount of $12,045.73, that DOT had incurred to date.  DOT would inspect the bridge and D&H agreed to reimburse DOT 20% of the costs of inspecting the bridge.  The joint petition asserted that none of the parties objected to reopening the bridge in the manner set forth in the joint petition.  

The joint petition stated that the parties did not object to OALJ reassigning the matter to TUS for approval of the attached plans, final inspection upon completion of the work and reopening of the bridge.  The joint petition asserted that the parties waived the right to reply to the joint petition and requested an order as soon as possible.

The joint petition indicated that the parties were still discussing future maintenance responsibility for the bridge and future disposition of the crossing.  The joint petition requested that these issues remain pending before the OALJ.  The parties also requested that the hearing scheduled for November 20, 2013, be converted to a telephonic status conference and that the litigation schedule for this proceeding be suspended.

By order dated November 5, 2013 I granted the joint petition and referred the entire case to the Commission’s Bureau of Technical Utility Services (TUS) for further action, rather than just the portion addressing the approval of the plans, final inspection upon completion of the work and reopening of the bridge.  I stated that if the parties could agree on future maintenance responsibility for the bridge and future disposition of the crossing, TUS could issue a further order adopting and approving that agreement.  If the parties could not agree on future maintenance responsibility for the bridge and future disposition of the crossing, TUS could refer the case to the OALJ for a hearing and recommended decision on those issues. 

On November 8, 2013, the Commission issued a Secretarial Letter that approved plans for the alteration of the structure carrying State Route 1025 over the facilities of D&H and ordering various parties to perform the work set forth in the approved plans.  The Secretarial Letter directed that the work necessary to alter the crossing be completed on or before December 13, 2013.  Upon completion of the work, the Secretarial Letter ordered that the proceeding be scheduled for a hearing to allocate the costs of construction, assign future maintenance and consider the future disposition of the bridge structure.

On November 12, 2013, the Pennsylvania Electric Company (Penelec) filed a petition to intervene in this proceeding, pursuant to 52 Pa.Code §§ 5.72-5.75.  Penelec’s petition alleged that it has facilities in the vicinity of the crossing and that there was a high probability that a Commission order in this proceeding could direct it to relocate its facilities.  A Commission order directing it to relocate its facilities could raise issues concerning the feasibility, safety and cost of such a relocation.  According to the petition, Penelec’s interests were not adequately represented by any other party in this proceeding.  Penelec’s petition requested that it be permitted to intervene in this proceeding.  None of the parties filed an answer to Penelec’s petition to intervene opposing the petition. 

On December 11, 2013, the Commission issued a Secretarial Letter indicating that the work ordered by the November 8, 2013 Secretarial Letter had been completed.  The December 11, 2013 Secretarial Letter directed that the structure carrying State Route 1025 over the facilities of D&H be reopened with a maximum weight limit of twenty-eight tons for single vehicles and thirty-two tons for combination vehicles.  

On October 30, 2014, DOT filed a petition requesting that the Commission schedule a hearing for the purposes of allocating costs incurred for work performed pursuant to the November 8, 2013 Secretarial Letter.  The petition alleged that DOT incurred costs of approximately $40,000.00 in performing the work ordered by the November 8, 2013 Secretarial Letter.  The petition requested that the Commission schedule a hearing to allocate costs and assign maintenance responsibilities.  None of the parties filed an answer to DOT’s petition opposing the petition.   

By notice dated February 20, 2015, the Commission scheduled a hearing in this matter for April 14, 2015 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building, Harrisburg.  I issued Prehearing Order #3, dated February 24, 2015 establishing litigation and briefing schedules.  

On March 9, 2015, Norfolk Southern Railway Company (NS) filed a motion to join or in the alternative, a petition to intervene.  In its pleading, NS alleged that it currently operates over D&H’s facilities at the crossing location.  In addition, the pleading asserted that NS was currently negotiating with D&H to purchase the rail line from D&H.  NS requested that the Commission permit it to intervene in this proceeding.  In addition, NS requested that the Commission continue the hearing scheduled for April 14, 2015 and suspend the litigation schedule established by Prehearing Order #3, pending NS’ purchase of the rail line, which it expected to occur in the summer of 2015.  

On March 17, 2015, D&H filed an answer to NS’ pleading.  D&H’s answer supported NS’ request to intervene, as well as its request to continue the April 14, 2015 hearing and suspend the litigation hearing established by Prehearing Order #3.  The answer requested that the Commission grant NS’ request to intervene in the proceeding, continue the April 14, 2015 hearing and suspend the litigation schedule.  

On March 18, 2015, DOT filed an answer to NS’s pleading.  DOT’s answer did not object to NS’ request to intervene in the proceeding.  DOT did not object to NS’ request to continue the April 14, 2015 hearing and suspend the litigation hearing established by Prehearing Order #3.

By order dated March 23, 2015, I granted the petitions to intervene of Penelec and NS.  The order also cancelled the hearing scheduled for April 14, 2015 and suspended the litigation schedule set forth in Prehearing Order #3.

By notice dated June 25, 2015, the Commission scheduled a hearing in this matter for September 14, 2015 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building, Harrisburg.  I issued Prehearing Order #4, dated June 29, 2015, establishing litigation and briefing schedules.

On August 4, 2015, NS filed a motion for continuance, pursuant to 52 Pa.Code § 1.15(b).  In support of its motion NS asserted that the closing date for its purchase of the rail line had been rescheduled from mid-August 2015 to mid-September 2015.  NS alleged that following the closing of its purchase of the rail line, it planned to engage in discussions with the parties to resolve the outstanding issues in this proceeding as well as the proceeding at I-2015-2472242, involving six other crossings located on the same rail line.  NS requested that the Commission schedule a hearing in this matter for January or February 2016 and revise the litigation schedule established by Prehearing Order #4.  The motion asserted that NS had contacted the other parties to this proceeding and the parties concurred in the continuance request.  By order dated August 6, 2015, I granted NS’ motion and suspended the litigation schedule established by Prehearing Order #4.

By notice dated August 6, 2015, the Commission scheduled a hearing in this matter for February 4, 2016 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building, Harrisburg.  I issued Prehearing Order #5, dated August 7, 2015, establishing litigation and briefing schedules.

On December 3, 2015, DOT filed a motion for continuance, pursuant to 52 Pa.Code § 1.15(b).  In support of its motion DOT asserted that on or about September 19, 2015, NS acquired the rail line.  DOT stated that it anticipated finalizing bridge inspection reports for the structures that are the subject of the proceeding at I-2015-2472242 by the end of February 2016.  Once it completed the inspection reports, DOT alleged it would discuss disposition of the structures that are the subject of the proceeding at I-2015-2472242 and this proceeding with NS.  DOT requested that the Commission schedule a hearing in this matter for August 2016.  The motion asserted that DOT had contacted the other parties to this proceeding and the parties concur in the continuance request.  By order dated December 11, 2015, I granted DOT’s motion and continued the hearing scheduled for February 4, 2016. 
By notice dated January 14, 2016, the Commission scheduled a hearing in this matter for August 16, 2016 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building, Harrisburg.

On July 18, 2016, DOT filed a motion for continuance, pursuant to 52 Pa.Code § 1.15(b).  In support of its motion, DOT stated that it had submitted bridge inspection reports for the structures that are the subject of the proceeding at I-2015-2472242 to NS.  DOT alleged that it was engaged in discussions with NS concerning disposition of the structures that are the subject of the proceeding at I-2015-2472242 as well as the structure that is the subject of this proceeding.  DOT requested that the Commission continue the hearing scheduled in this matter for six months in order to allow the parties additional time for settlement discussions.  The motion asserted that DOT has contacted the other parties to this proceeding and the parties concur in the continuance request.  By order dated July 20, 2016, I granted DOT’s motion and continued the hearing scheduled for August 16, 2016. 

By notice dated July 25, 2016, the Commission scheduled a hearing in this matter for April 19, 2017 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building, Harrisburg.

On February 23, 2017, DOT and NS filed a letter requesting that this matter and the matter at I-2015-2472242 be referred to mediation and that the hearing scheduled for April  19, 2017 be cancelled.  Apparently, DOT and NS wish to continue settlement discussions.  The letter indicates that the other parties to these proceedings have been served with a copy of the letter.  

DOT’s and NS’ request constitutes good cause for cancelling the April 19, 2017 hearing and referring the matters to the Commission’s mediation unit.  Commission policy promotes settlement.  52 Pa.Code § 5.231(a).  Granting DOT’s and NS’s request will allow the parties to pursue settling this matter.  If the parties’ attempts to resolve these matters through mediation are not successful, a further prehearing conference will be scheduled.



ORDER


THEREFORE,

IT IS ORDERED:

1.	That the joint request of the Pennsylvania Department of Transportation and Norfolk Southern Railway Company to cancel the hearings scheduled for April 19, 2017 and refer the matters at M-2013-2364201 and I-2015-2472242 to mediation is granted.

		2.	That the hearing scheduled for April 19, 2017 in the matter at M-2013-2364201 is cancelled.

		3.	That the matters at M-2013-2364201 and I-2015-2472242 are referred to the Pennsylvania Public Utility Commission’s Mediation Unit for mediation review.

		4.	That should the parties fail to resolve the matters at M-2013-2364201 and I-2015-2472242 with the aid of a mediator, the matter at M-2013-2364201 shall be rescheduled for a further prehearing conference.


Dated:	 February 28, 2017									
							David A. Salapa
							Administrative Law Judge
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