BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jeffery D. Wellborn					:
:
	v.						:		C-2016-2559492
							:
Pennsylvania–American Water Company		:
							


INITIAL DECISION


Before
Conrad A. Johnson
Administrative Law Judge


INTRODUCTION

		
		This decision dismisses the Formal Complaint for Complainant’s failure to carry his burden of proving that during the installation of a new pumping station, Respondent caused breaks in his water line and the water lines of other homeowners. 

HISTORY OF THE PROCEEDING 

On July 8, 2016, Jeffery Wellborn (Complainant or Mr. Wellborn) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania–American Water Company (Respondent, PAWC or Company).  Mr. Wellborn, in part, alleged as follows:

On or about 1/1/2016 PAWC turned on a new pumping station on Longstreet Drive in Lake Heritage Subdivision, Gettysburg, PA.  Since this station has been in service, over 25 homeowners’ water lines have broken, including mine.  I had to spend $2,175.00 to have my line repaired.  . . . .  I believe these breaks were caused by over pressurization and it is the responsibility of PAWC. 
Complaint ¶ 4.  As relief, Mr. Wellborn requested that the Commission order the Company to reimburse him and the other homeowners the costs to repair their water lines.

The Company filed an Answer on August 22, 2016, admitting “it installed a new booster pump station to increase pressure to portions of the Lake Heritage Subdivision.”  PAWC denied the remaining material allegations of the Complaint and argued the Commission lacked jurisdiction to award monetary damages.  As relief, PAWC requested dismissal of the Complaint. 

		By Notice, dated October 6, 2016, the Parties were informed that this case was scheduled for a telephonic hearing before me on November 4, 2016.  On October 11, 2016, a Prehearing Order outlining the relevant procedural rules for the hearing was issued to the Parties. 

		The hearing convened as scheduled.  Mr. Wellborn represented himself and testified on his own behalf; he did not sponsor any exhibits.  PAWC was represented by Michael A. Gruin, Esquire, who called PAWC’s operations supervisor, David Boore, to testify.  Mr. Boore sponsored PAWC Exhibits 1 through 4, which were admitted into the record.  The hearing generated a 72-page transcript (Tr.).  The record was closed by Interim Order entered on December 7, 2016.  This case is procedurally ready for ruling.

FINDINGS OF FACT

1. Complainant Jeffery D. Wellborn currently resides at 9944 Possum Hollow Road, Shippensburg, Pennsylvania.  Tr. 5.  

2. Respondent Pennsylvania–American Water Company is a jurisdictional public utility providing water service to Pennsylvania customers.

3. At all relevant times, Mr. Wellborn received water service from PAWC at 361 Longstreet Drive, Gettysburg, Pennsylvania (service address).  Tr. 22.

4. The service address is located in the Lake Heritage Community of Gettysburg, which has approximately 850 homes.  Tr. 28-30.

5. PAWC’s water system is divided into approximately 800 zones.  Tr. 58.

6. In PAWC’s zone where the service address is located there are approximately 90 homes.  Tr.  29, 30.

7. On January 16, 2016, in response to customer complaints about low water pressure, PAWC installed a booster pumping station (booster pump) to increase the pressure to the zone where the service address is located.  Tr. 17, 29, 30.

8. Installation of the booster pump increased the water pressure in the zone for the 90 homes by 15 pounds per square inch (PSI).  Tr. 31.

9. Prior to the installation of the booster pump, the water pressure for the zone ranged from 25 PSI to 38 PSI.  Tr. 31.

10. After the installation of the booster pump, the water pressure was set to go no higher than 65 PSI, and the pressure ranged from 38 PSI to 54 PSI.  Tr. 31; Exhibit 4.

11. The house at the service address, built between 1987 and 1989, had a plastic water service line.  Tr. 17-19, 35, 52.

12. Mr. Wellborn moved into the service address in May 2005.  Tr.  18.

13. A new plastic water line is constructed to withstand pressure of 150 PSI and has a service life of approximately 20 years.  Tr. 35.

14. A plastic water line over time can become brittle and break, resulting in leakage.  Tr. 35, 51.
15. Prior to January 2016 the plastic water line for the service address had not been replaced.  Tr. 18.

16. In December 2015 Mr. Wellborn’s water bill was $43.62; his January water bill was $67.00; and his next water bill was $82.00.  Tr. 60.

17. PAWC has a SCADA (supervisory control and data acquisition) system or device that measures different components of its water system such as chemical usage, water flow and pressure in its facilities.  Tr. 39.

18.	The SCADA system alerts or alarms PAWC if there are any problems with its water system.  Id.

19. In March 2016 PAWC installed a SCADA device at the booster pump station servicing the zone for the service address.  Tr.  40.
 
20. On March 7, 2016 and May 16, 2016, the SCADA measurements for the water pressure at the booster pumping station were all under 65 PSI.  Tr. 40; Exhibit 4.

21. In early March 2016 Mr. Wellborn noticed a waterline break in the street near his water meter and called the Company about the leak.  Tr. 12, 54.

22. On March 17, 2016, PAWC conducted a leak inspection at the service address, and its service technician determined there was a slow leak in Mr. Wellborn’s water service line.  Tr. 36-37; 60; Exhibit 1.

23. On or about March 17, 2016, PAWC informed Mr. Wellborn there was a slow leak in his water service line.  Tr. 60.

24. In May 2016 Mr. Wellborn requested that PAWC again inspect his service line for leakage.  Tr. 37; Exhibit 1.
25. On May 10, 2016, PAWC conducted as second inspection of Mr. Wellborn’s service line and again determined there was a slow leak in his water line.  Id.

26. In May 2016 Mr. Wellborn had his water line repaired at a cost of $2,175.00.  Tr. 11.

27. Mr. Wellborn does not have any specialized training in engineering or plumbing.  Tr. 21.

28. Leaks were discovered in Mr. Wellborn’s water line about the same time PAWC made repairs to its main running along the street in front of the service address.  Tr. 23.

29. PAWC inspects its mains and customer service lines for leakage annually.  Tr. 28, 32.

30. In March 2016 PAWC conducted a leak inspection of Lake Heritage Community and discovered 21 pinhole leaks in its mains, which the Company repaired.  Tr. 32

31. The only other leaks that PAWC found during its annual inspection was the leak in Mr. Wellborn’s service line and the leak in another customer’s service line, which was outside of the zone for the service address, and three leaks on the Company’s side of the booster station.  Tr. 32-33.

32. Leaks in a utility’s water system are not uncommon and occur over time.  Tr. 32-33.

DISCUSSION

Burden of Proof

As the Party seeking relief from the Commission, Complainant has the burden of proving that Respondent violated the provisions of the Public Utility Code (Code) or the Commission’s regulations or order in some fashion.  Section 332(a) of the Code, 66 Pa.C.S. § 332(a).  The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).

Furthermore, one must exercise care to ensure the decision of the Commission is 
supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative 
Agency Law, 2 Pa.C.S. § 704; Yellow Cab Company v. Pa. Pub. Util. Comm’n, 524 A.2d 1069 (Pa.Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, cited above.






Reasonable Service

		Under Section 1501 of the Code, 66 Pa.C.S. § 1501, “[e]very public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make all repairs, changes, alterations, substitutions, extensions, and improvements in or to its service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  Mr. Wellborn contends, in effect, that PAWC has failed to provide him with adequate, efficient, safe and reasonable service because his water line broke as a result of PAWC installing a new pumping station and over pressurizing its water system.  Tr. 13.  

		Mr. Wellborn also claims the Company by over pressurizing its water system caused breaks in the water lines of 25 other homeowners.  Tr. 11-12.  As relief, Mr. Wellborn asks the Commission to reimburse him and the other homeowners the cost of repairing their water service lines.  Id. 

Analysis

		At the outset, I must note two points.  First, the Commission lacks authority to award monetary damages.  See In Re: Melograne, 812 A. 2d 1164 (Pa. 2002); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  DeFrancesco v. Western Pennsylvania Water Company, 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980).  Therefore, this issue is not addressed further in this decision.  Second, Mr. Wellborn cannot act on behalf of other homeowners in the subdivision and make a request for relief on their behalf.  As an individual customer, Mr. Wellborn may represent himself before the Commission.  See 52 Pa.Code § 1.21.  All other persons must be represented by an attorney.  See 52 Pa.Code § 1.22.  Thus, this part of the relief requested by Mr. Wellborn is not addressed further in this decision.

	 	Turning now to Mr. Wellborn’s claim that PAWC is responsible for causing his service line to break, he suggests that there were no leaks in his service line until PAWC installed a new pumping station.  In support of his position, Mr. Wellborn asserts his water bills were relatively low until the new booster pump was installed.  Tr. 60.  He also noticed a water leak in the street, which was repaired by PAWC, near his water meter after the booster pump was installed.  Tr. 23.  Although he alleged other homeowners had service line leaks, Mr. Wellborn admitted he did not have any personal knowledge of these leaks, but “was advised by the office at Lake Heritage Property Owners Association” of multiple leaks.  Tr. 24.  Mr. Wellborn further admitted that he does not have any specialized training in engineering or plumbing.  Tr. 21. 

		PAWC countered Mr. Wellborn’s claims through its operations supervisor, David Boore.  Mr. Boore credibly testified that the new pressure at the new pumping station was set at 65 PSI.  Tr. 31, 47.  Mr. Boore submitted that water pressure of 65 PSI is within the Commission guidelines at Section 65.6 of the Code.  Tr. 31.  Section 65.6 of the Code, in relevant part, provides as follows:
[bookmark: 65.6.]
§ 65.6. Pressures.
 (a)  Variations in pressure.  The utility shall maintain normal operating pressures of not less than 25 p.s.i.g. nor more than 125 p.s.i.g. at the main, except that during periods of peak seasonal loads the pressures at the time of hourly maximum demand may be not less than 20 p.s.i.g. nor more than 150 p.s.i.g. and that during periods of hourly minimum demand the pressure may be not more than 150 p.s.i.g.[footnoteRef:1] [1:  	Mr. Boore characterized the water pressure as PSI or pounds per square inch.  Technically the measurement is pounds per square inch gauge.] 

52 Pa.Code § 65.6 (a). 

		Mr. Boore did admit that 25 leaks were found in the Lake Heritage Community during the Company’s annual inspection.  Tr. 32.  Four leaks were found near the booster station; three leaks were on the Company’s side and the other leak was on Mr. Wellborn’s service line.  Id.  “The other 21 leaks were in the other part of the zone that’s not been touched at all by the booster station.”  Id.

		Mr. Boore also offered a plausible cause for the break in Mr. Wellborn’s service line, i.e., a plastic water line over time becomes brittle and will eventually leak.  Tr. 35, 51.
		PAWC argued it is not responsible for repairs to Mr. Wellborn’s water service line under its tariff:

[bookmark: _GoBack]The water company’s tariff Rule 2.12 and Rule 4.9 as stated in the Company’s Answer, they established that the service pipe from the meter pit to the [Complainant’s] premises is the customer’s responsibility for repair and replacement.

Tr. 69.

		Weighing all of the testimony and documentary evidence in this case, I am compelled to conclude that Mr. Wellborn’s claim is based upon conjecture.  Essentially, he concludes PAWC is responsible for his service line break because a new pumping station was installed and not properly pressured.  Mr. Wellborn argued, “I would just like to state . . . it is my opinion that due to the fact that the infrastructure waterlines were ruptured under the road which is the responsibility of the Pennsylvania–American Water Company . . . .  I would estimate that the over pressurization occurred due to the pumping station over pressurizing the system.  Tr. 16.

		Mr. Wellborn did not present any expert testimony to establish that the booster station was over pressurized and caused his water line to leak.  Without expert testimony, Mr. Wellborn’s case is reduced to a mere suspicion as to the cause of his water service line leak. 

		A mere suspicion or theory is not evidence.  Norfolk & Western Ry. Co., supra.
Mr. Wellborn did not establish that PAWC violated any provision of the Code or Commission regulation or is responsible for the problem alleged in his Complaint.  Thus, a conclusion is required that Mr. Wellborn failed to carry his burden of proof and the Complaint must be dismissed.
		  
CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa.C.S. § 701.

2.	The party filing the complaint bears the burden of proving that he is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).

3.	Complainant must show that the respondent/utility company is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218, 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (Pa. 1992).  
4.	Complainant has not met his burden of proving by a preponderance of the evidence that the named public utility is responsible or accountable for the problem described in his Complaint.  66 Pa.C.S. § 332(a).

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Complaint of Jeffery D. Wellborn  v. Pennsylvania–American Water Company at Docket No. C-2016-2559492 is dismissed for Complainant’s failure to carry his burden of proof.

2.	That the Secretary’s Bureau shall mark Docket No. C-2016-2559492 closed.


Date:  February 10, 2017				/s/				
	Conrad A. Johnson
	Administrative Law Judge
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