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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Paul Kopanycia (Complainant or Mr. Kopanycia) on June 27, 2016, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene D. Heep issued on June 9, 2016.[footnoteRef:1]  PECO Energy Company (Respondent or PECO) filed Replies to Exceptions on July 29, 2016.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision. [1:  	We acknowledge that the Complainant’s Exceptions do not strictly conform to the requirements set forth in 52 Pa. Code § 5.533, which require that each exception be numbered, identify the finding of fact or conclusion of law to which exception is taken, and cite to the relevant pages of the decision.  Nevertheless, we will consider the Exceptions in order to secure a just, speedy, and inexpensive determination in this proceeding, consistent with 52 Pa. Code § 1.2(a).      ] 


History of the Proceeding

On January 28, 2016, the Complainant filed a Formal Complaint (Complaint) against PECO.  The Complainant alleged that PECO had threatened to terminate service over an unpaid balance and requested a payment arrangement, as well as review of the amount of the arrearage, eligibility for medical certificates, and a review of a prior complaint which had not been adjudicated.  

On February 16, 2016, PECO filed an Answer, denying the material averments of the Complaint and contending that the Complainant was not entitled to a payment arrangement because he had defaulted on a prior Commission-issued payment arrangement and had not demonstrated a significant change in income.

By Hearing Notice dated February 23, 2016, an Initial Hearing was scheduled on March 31, 2016.  The Hearing Notice, including the date, location, and time of the hearing, was mailed to the Parties.  The Hearing Notice also informed the Complainant that the case would be dismissed if the Complainant did not appear at the scheduled hearing and that any requests to change the hearing date must be submitted five days in advance of the hearing date.   

The ALJ issued to the Parties a Prehearing Order dated February 24, 2016, which also contained the date, time, and location of the hearing.  The Prehearing Order stated that, pursuant to 52 Pa. Code § 1.15(b), a request for a change of the scheduled hearing date must be submitted in writing no later than five business days prior to the hearing.      

	A hearing commenced at 9:30 a.m. on March 31, 2016, as scheduled.  By 11 a.m., the Complainant had not appeared for the hearing.  Counsel for PECO moved that the matter be dismissed for failure to prosecute.  Tr. at 4.   

The record closed on April 22, 2016, upon receipt of the transcript.  

	In her Initial Decision issued on June 9, 2016, ALJ Heep granted the Respondent’s Motion to Dismiss the Complaint with prejudice because the Complainant failed to appear and to satisfy his burden of proof.  

	As previously indicated, the Complainant filed Exceptions to the Initial Decision on June 27, 2016.	 On July 29, 2016, PECO filed a Motion to File Reply Exceptions Nunc Pro Tunc, as well as Replies to Exceptions.[footnoteRef:2]   [2: 	 	Under the circumstances in this case, we will consider the Respondent’s Replies to Exceptions, because consideration of the Replies will assist in securing a just, speedy, and inexpensive determination in this proceeding.  See 52 Pa. Code § 1.2(a).     ] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		In her Initial Decision, ALJ Heep made eleven Findings of Fact and reached three Conclusions of Law.  I.D. at 2-3, 5.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Exceptions and Replies

		In his Exceptions, the Complainant states that he made a request to withdraw his Complaint by written correspondence to the ALJ and counsel for PECO on 


March 29, 2016.[footnoteRef:3]  The Complainant avers that, in withdrawing the Complaint, he requested mediation in this matter and has not received a response to that request.  The Complainant also avers that, in opposing his request for a payment arrangement, the Respondent has not acknowledged the changed personal and financial circumstances of the Complainant’s household, which are different from the circumstances that existed when the Complainant previously filed complaints with the Commission.  Exc. at 1.   [3: 	 	The Complainant’s correspondence is not contained in the Commission’s record for this case; however, both Parties acknowledge that the correspondence was served on PECO.  As explained herein, PECO attached a copy of the correspondence to its Replies to Exceptions, and the correspondence was date stamped on March 30, 2016, by the Commission’s Philadelphia Office of Administrative Law Judge.  PECO indicated that it had the opportunity to reply to the correspondence through a letter dated March 30, 2016, and to object to the Complainant’s withdrawal of the Complaint and mediation of the Complaint.] 


		In its Replies to Exceptions, PECO indicates that the Complainant sent correspondence to PECO and the Commission, requesting to withdraw his Complaint.  PECO attached a letter from the Complainant, dated March 30, 2016 (Complainant’s Letter), in which Mr. Kopanycia stated that he was withdrawing his Complaint.  Mr. Kopanycia also stated in the letter that he would consider mediation of the matter if the balance he owes on his account were discussed.  PECO additionally indicates that it sent correspondence, which PECO also attached to its Replies, to ALJ Heep on March 30, 2016, advising that it objected to the Complainant’s withdrawal and declined mediation.  PECO explains that, in its letter, it stated that the Complainant had filed nine informal complaints and seven formal complaints in an effort to avoid paying his $6,000 balance.  R. Exc. at 1.  PECO argues that the Complainant made an improper assumption that the ALJ had ruled on his request to withdraw his Complaint and did not appear for the hearing.  Id. at 2.    
                          		
PECO asserts that the Commission satisfied its due process obligations by providing notice of the hearing to the Complainant.  PECO argues that the failure of Mr.  Kopanycia to attend the hearing constituted a waiver of the opportunity to participate, and that the Complainant cannot reopen the record without proof that his failure to appear was unavoidable and that the interest of PECO and the public interest will not be prejudiced.  PECO contends that the Complainant’s purported justification for failing to attend – because he sent correspondence to the Commission requesting to withdraw his Complaint – does not satisfy the heightened standard under Section 332(f) of the Code, 
66 Pa. C.S. § 332(f).[footnoteRef:4]  Id. at 3.  PECO avers that, since the Complainant did not hear from ALJ Heep regarding whether his withdrawal had been accepted, he should have appeared at the hearing or contacted the ALJ on the day of the hearing.  PECO states that the Complainant had no compelling reasons for his failure to contact the ALJ or to attend the hearing.  PECO also argues that it would be prejudicial to require the Respondent to expend resources to prepare for another hearing and the Commission would be prejudiced by the Complainant’s wasteful use of the resources.  PECO notes that it is required to hold off on collection activities on the Complainant’s account balance because of the pending Complaint process, and PECO believes that the Complainant is abusing the complaint process by filing multiple complaints with the Commission to avoid termination.  Id. at 4.     [4: 	 	Section 332(f) provides the following:  

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat, or to recall for further examination of witnesses who were excused, unless the presiding officer shall determine that failure to be represented was unavoidable and that the interests of the other parties and the public would not be prejudiced by permitting such reopening or further examination.] 


Disposition

		Based on our review of the record and the Exceptions and Replies to Exceptions, we shall deny the Complainant’s Exceptions and adopt the Initial Decision. In reviewing this matter, we are guided by Commission precedent involving the reversal or modification of Initial Decisions where Complaints had been dismissed with prejudice for failure to appear at evidentiary hearings.  The Commission has, on rare occasions, reversed or otherwise modified these Initial Decisions where the record showed that the Complainant had made a good faith effort to participate in the evidentiary hearing. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011).  The Commission has also permitted the withdrawal of applications, instead of denials, where the applicant had properly filed the withdrawal with the Commission’s Secretary and there was no sign of abuse of the Commission’s processes.  Application of Comfort Trans, LLC, Docket No. A-2016-2549430 (Order entered January 6, 2017); Application of Blessed Transportation, LLC, Docket No. A-2015-2549943 (Order entered January 6, 2017).  

	However, none of these precedents is applicable to this case.  There is no evidence that the Complainant made a good faith effort to attend the hearing or alleged any other unique circumstance to warrant his absence.  In fact, the Complainant was aware of the date of the hearing, as evidenced by the request to withdraw the Complaint the day before the scheduled hearing.  Additionally, as PECO notes, this Complainant 


should be very familiar with Commission procedures regarding complaint proceedings, 
having previously filed six informal and seven formal complaints with this Commission.[footnoteRef:5]  [5: 	 	On at least three occasions, the Complainant has filed complaints with this Commission that were later dismissed with prejudice for failure to appear at an in-person evidentiary hearing.  See Kopanycia v. PECO Energy Company, Docket No. C-2011-2251399 (Initial Decision issued December 13, 2011); Kopanycia v. PECO Energy Company, Docket No. C-2012-2325105 (Initial Decision issued December 18, 2012); Kopanycia v. PECO Energy Company, Docket No. C-2015-2480378 (Initial Decision issued December 7, 2015).  In another case, the Complainant failed to participate in a telephonic hearing in a complaint proceeding, resulting in the dismissal of the complaint with prejudice.  Kopanycia v. PECO Energy Company, Docket No. C-2012-2283948 (Initial Decision issued June 21, 2012).  In all of these cases, PECO took the time and effort to prepare for and sometimes travel to the hearing.  In all of these previous cases, the Office of Administrative Law Judge allocated a specific time and/or location for a hearing, which could have been used to take evidence for another case.  And, in at least two of these cases, the Complainant had already been granted a continuance prior to the dismissals, demonstrating that both PECO and the Commission have attempted to work cooperatively with the Complainant in bringing these cases to a just resolution.  The repeated filing of and failure to prosecute complaints, even after continuances have already been given in some cases, wastes the finite resources of this agency and thereby infringes on the rights of other customers and utilities to a timely resolution of pending matters.] 


	Additionally, even if the Complainant’s letter of March 30, 2016 is treated as a Petition to Withdraw the Complaint, it should not be granted.  Petitions to withdraw are governed by Section 5.94 of the Commission’s Regulations, 52 Pa. Code § 5.94, which specifies that when considering the request, the Commission must consider the petition, any objections thereto, and the public interest.  Here, the request was made one day prior to the scheduled hearing, and PECO objected to the request.  Moreover, the basis for the withdrawal was the Complainant’s request for mediation.  However, upon further review, it is clear the Complainant was not abandoning his cause of action; rather, he was simply seeking to change the manner in which it would be brought to resolution. This is evident by the fact that, in his Exceptions to the Initial Decision, the Complainant inquires as to the status of his mediation request and also seeks a substantive resolution on his payment arrangement request.  Under our procedural rules, a party cannot simultaneously ask to withdraw a complaint and ask that it be assigned for mediation.[footnoteRef:6]  Rather, our process is that the complaint remains pending subject to the outcome of the mediation.  For these reasons, we do not believe it would be in the public interest to grant the request to withdraw the Complaint. [6: 	 	“Parties may request mediation during the course of a proceeding.” 52 Pa. Code § 69.392(b)(3) (relating to availability of mediation in Commission proceedings).  Mediation is at the consent of both parties, unless otherwise ordered by the Commission.  52 Pa. Code § 69.392(c) and (d).] 


	Furthermore, a request to withdraw a complaint and/or to mediate a complaint does not automatically stay the scheduled hearing date.  As set forth in the Hearing Notice and Prehearing Order, the proper procedure to change a hearing date is to request a continuance in writing no later than five business days prior to the hearing.  No such request was made by the Complainant in this case.

	By not attending the hearing, the Complainant took the risk that his Complaint would be dismissed, as explained in the Hearing Notice and Prehearing Order.  Granting the request to withdraw would effectively result in a dismissal of the Complaint without prejudice, to the prejudice of PECO’s interests in the timely resolution of the underlying dispute, which involves an arrearage in excess of $6,000, and the Commission’s interest in judicial economy.  By allowing this form of contested withdrawals of complaints on the eve of evidentiary hearings, a precedent could be established by which parties could game the procedural rules of the Commission to indefinitely delay a decision on the merits of the underlying dispute to the prejudice of other parties and the Commission.

   


Conclusion

In light of the above discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Paul Kopanycia on June 27, 2016, are denied.

2.	That the Initial Decision of Administrative Law Judge Darlene D. Heep issued on June 9, 2016, is adopted.

3.	That this proceeding shall be marked closed.


[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary
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