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PREHEARING ORDER 



An Initial Hearing in this case is scheduled for 10:00 a.m. Tuesday, June 13 - Wednesday June 14, 2017 in an available hearing room on the 4th Floor at 801 Market Street.
  You should arrive at the hearing room no later than 9:45 a.m. and wait in the hearing room until the Administrative Law Judge calls your case.  You must be available in the hearing room when your case is called by the presiding Administrative Law Judges.  If the customer is not present and prepared to go forward with the case when it is called, the case will be dismissed by the Administrative Law Judges.  When you arrive on the 4th Floor, please use the telephone located at the front desk and call 215-560-2105 to be admitted into the hearing room.

History of the ProceedinG



On March 30, 2016, Simona Walsh (Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant placed a checkmark in the box indicating that “[t]he utility is threatening to shut off my service or has already shut off my service.”  Under the “requested relief” section, the Complainant provided the following statement:

Under the Public Utility Code, an electric utility in Pennsylvania has a legal duty to maintain safe, adequate and reasonable service and facilities and to make repairs, changes and improvements that are necessary or proper for the accommodation, convenience and safety of its patrons, employees, and the public.  66 Pa.C.S. § 1501.

My mom has an (sic) pacemaker and she will not be able to visit us if we install the smart meter due to the fact that smart meters can interfere with the function of a pacemaker

Also, my husband, James Walsh has vertigo and he is sensitive to EMF and he has a stressed immune system.

The Complainant also attached to her Complaint a copy of a Ten Day Shut Off Notice dated March 21, 2016.


On April 18, 2016, PECO filed an Answer and New Matter to the Complaint.  In the Answer, PECO denied all material allegations of fact in the Complaint.  As New Matter, PECO asserted that “the Complainant has not made any specific factual averments of a health effect experienced” and that “[t]he Complainant speculatively suggests that the meter will have an effect on her husband because he is sensitive to EMF and may have an effect on her mother’s pacemaker when she visits.”  PECO maintained that, since the Complainant has not averred a specific health effect caused by the meter, her Complaint should be dismissed as a matter of law.  PECO’s New Matter was endorsed with a Notice to Plead, advising the Complainant that she had twenty (20) days to file a response.
  Complainant’s response was due on or before May 9, 2016.



Also on April 18, 2016, PECO filed a Preliminary Objection to the Complaint.  In the Preliminary Objection, PECO argued that the Complaint should be dismissed under 52 Pa.Code § 5.101(a)(4) for legal insufficiency.  Specifically, PECO averred that the Complainant wants to opt out of smart meter installation for health reasons, but that an opt out is not available under any controlling authority.  PECO contends that an opt out is not provided for under PECO’s smart meter installation plan that was approved by the Commission, under Act 129 of 2008 (Act 129) at Docket number M-2009-2123944.  PECO’s Preliminary Objection was endorsed with a Notice to Plead.  Complainant’s response was due on or before April 28, 2016.


To date, the complainant has not filed a response to either PECO’s New Matter or Preliminary Objection.  


By Motion Judge Assignment Notice dated July 19, 2016, the matter was assigned to us.


On August 30, 2016, we issued an Order that sustained PECO’s Preliminary Objection to the extent that the Complainant’s request for relief constituted a request to opt out of having a smart meter installed at her home, and referred the case to the Office of Administrative Law Judge’s Mediation Unit 


Mediation did not resolve the matter and on March 1, 2017, this matter was returned to us for hearing. 
The parties are hereby directed to comply with the following requirements:  

1. That all parties must comply with the following deadlines:

a. ON OR BEFORE May 2, 2017, any party wishing to present expert testimony (medical, technical, etc.) must provide to the other party the name and business address of that expert and a written summary of the expected testimony of that expert.
b. ON OR BEFORE May 2, 2017, any party wishing to present factual testimony of any person other than the Complainant must provide to the other party the name and business address of that person and a written summary of the expected testimony of that person.
c. Any dispositive Motions must be filed by May 18, 2017.  Any responses to any dispositive motion must be filed no later than seven (7) days after service of that motion.
d. ON OR BEFORE June 8, 2017, Complainant and Counsel for PECO are directed to provide one another with copies of all exhibits and statements to be presented at the hearing.   

e. Any stipulations should be submitted to us no later than noon on June 12, 2017.


2.
THAT YOU MUST SERVE US DIRECTLY WITH ANY DOCUMENTS THAT YOU FILE IN THIS PROCEEDING.  IF YOU SEND US ANY DOCUMENT OR CORRESPONDENCE, YOU MUST SEND A COPY TO ALL OTHER PARTIES IN THE CASE.  THE CURRENT SERVICE LIST IS ATTACHED TO THIS ORDER.



3.
That a request for a change of the scheduled hearing date must state the agreement or opposition of other parties, and must be submitted in writing no later than five (5) business days prior to the hearing.  52 Pa. Code §1.15(b).  Requests for changes of hearing dates must be sent to me and all parties of record.  My correct address is:  

Commonwealth of Pennsylvania

Pennsylvania Public Utility Commission 

801 Market Street, Suite 4063

Philadelphia, PA 19107

Telephone:  215-560-2105

Fax:  215-560-3133

Changes are granted only in rare situations where good cause exists.

4.
If you intend to present any documents or exhibits for our consideration, you must bring at least five (5) copies to the hearing.  These are the original and one copy for the Commission’s records, one copy for us and one copy for every other party.  Proposed exhibits should be properly pre-marked for identification.

5.
This hearing is a formal proceeding and will be conducted in accordance with the Commission’s Rules of Practice and Procedure. 

6.
Pursuant to 52 Pa. Code §§1.21 & 1.22, you may represent yourself, if you are an individual, or you may have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you.  However, if you are a partnership, limited liability company, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  Attorneys shall insure that their appearance is entered in accordance with the provisions of 52 Pa. Code §1.24(b).

7.
If you intend to subpoena witnesses for the hearing, you should review the procedures established in 52 Pa. Code §5.421.  You must submit your written application to the Administrative Law Judge sufficiently in advance of the hearing date so that the other parties will have the required ten (10) days’ notice to answer or object, and so that you will have enough time to receive the subpoena and serve it.



8.
If you, or anyone you plan to call as a witness on your behalf, have a limited ability to speak or understand English or are deaf or hearing-impaired, a qualified interpreter can be provided upon your request.  If you want an interpreter, please contact the Scheduling Office at least ten (10) days before the scheduled Hearing to make your request.  Scheduling Office:  (717) 787-1399.  AT&T Relay Service number for persons who are deaf or hearing-impaired:  1-800-654-5988.

9.
The complainant is responsible for payment of current undisputed bills for service pending the resolution of this complaint.  52 Pa. Code §56.181.  Failure to make payments may result in the termination of utility service.  
10.
IF ANY MOTIONS ARE PENDING, THE PARTY FILING THE MOTION MUST PROVIDE A COPY OF THAT MOTION TO THE Administrative Law JudgeS WITHIN 7 DAYS OF RECEIPT OF THIS ORDER.

11. 
THE COMPLAINT WILL BE DISMISSED IF THE CUSTOMER FAILS TO PARTICIPATE IN THE HEARING AND PRESENT EVIDENCE IN SUPPORT OF THE COMPLAINT.

12.
The Complainant bears the burden of proof and must demonstrate by a preponderance of the evidence that respondent violated its tariff, the Public Utility Code or a Commission order or regulation, and that they are entitled to the relief requested in the Complaint.  

Date:  
March 2, 2017




__________________________________








Darlene D. Heep







Administrative Law Judge
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Christopher P. Pell



Deputy Chief Administrative Law Judge
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Simona Walsh

2278 Warner Road

Lansdale, PA   19446

Shawane L. Lee, Esquire

Exelon Business Services Company LLC

Legal Department

2301 Market Street, S23-1

Philadelphia, PA   19103

� 	The entrance to the building is on 8th Street.


� 	52 Pa.Code § 5.63(a) provides that “[u]nless otherwise ordered by the Commission, replies to answers seeking affirmative relief or to new matter shall be filed with the Commission and served within 20 days after date of service of the answer, but not later than 5 days prior to the date set for the commencement of the hearing.”
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