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The Complainant challenges PECO’s attempts to install a smart meter at her residence due to health concerns.  PECO has filed a Preliminary Objection contending that it is attempting to install the smart meter in accordance with the law and therefore the Complaint is legally insufficient and should be dismissed.  For the reasons stated below, the Complaint is legally sufficient and the Preliminary Objection is denied.

History of the ProceedinG


On November 11, 2016, Janice DeNito Branagh (Complainant or Ms. Branagh) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant stated that she does not want an electric smart meter installed due to health concerns, and that PECO installed a gas smart meter at her residence without permission.  Attached to the Complaint is a letter from Complainant’s physician stating that she suffers from Idiopathic Angioedema and that she is sensitive to chemicals.  As relief, Ms. Branagh requested that PECO wait until the end of the 15 year period wherein electric utility companies are required to install smart meters, or until 2023. 


On December 7, 2016, PECO filed an Answer and New Matter.  In the Answer, PECO denied all material allegations of fact in the Complaint.  In the New Matter, PECO maintained that it is required to install Smart Meters in compliance with a deployment plan and the Commission’s Implementation Order under Act 129.  


Also on December 7, 2016, PECO filed a Preliminary Objection to the Complaint.  In the Preliminary Objection, PECO argued that the Complaint should be dismissed under 52 Pa.Code § 5.101(a)(4) for legal insufficiency.  Specifically, PECO averred that the Complainant wants to opt-out of smart meter installation for health reasons, but that an opt-out is not available under any controlling authority.  PECO contended that an opt-out is not provided for under PECO’s smart meter installation plan that was approved by the Commission, under Act 129 of 2008 (Act 129) at Docket No. M-2009-2123944.  PECO’s Preliminary Objection was endorsed with a Notice to Plead.  

To date, the Complainant has not filed a response to either PECO’s New Matter or Preliminary Objection.  


On February 2, 2016, this matter was assigned to the undersigned.



This matter is ripe for a decision.  For the reasons set forth below, PECO’s Preliminary Objection is denied.  

Discussion

Section 5.101 of Commission regulations, 52 Pa.Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)
Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 

(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 

(3)
Insufficient specificity of a pleading. 

(4)
Legal insufficiency of a pleading. 

(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 

(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)
Standing of a party to participate in the proceeding.

52 Pa.Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

The Complainant indicated, indirectly, that she does not want to have a smart meter installed at her residence.  The Complainant alleged that she is concerned for her health due to her medical condition.  She also asserted that the opt-out should be provided because the law will soon include a specific opt-out option. 

PECO asserted that the Complaint is legally insufficient because an opt-out is not available under any controlling authority.  PECO further asserted that an opt-out is not provided for under PECO’s smart meter installation plan that was approved by the Commission, under Act 129 of 2008 (Act 129) at Docket number M-2009-2123944.



A number of complaints have been filed to contest installation of smart meters.  Under certain circumstances, the Commission has determined that a full hearing should be held.  The Commission has stated that an evaluation must be made of the specific allegations made by the complainant under the circumstances in each case and a conclusion based on those particular circumstances.  See, Susan Kreider v. PECO Energy Company, Docket No. P-2015-2495064 (Order on Reconsideration entered January 28, 2016), at 21.  See also Stephen and Diane Van Schoyck v. PECO Energy Company, Docket No. C-2015-2478239 (Opinion and Order entered February 25, 2016).


The Complainant has essentially requested an “opt-out” of installation of a smart meter.  A plain reading of the statute may suggest that there is an “opt-out” available.  It states:

(2)  Electric distribution companies shall furnish Smart Meter technology as follows:

  (i)  Upon request from a customer that agrees to pay the cost of the Smart Meter at the time of the request.

  (ii)  In new building construction.

  (iii)  In accordance with a depreciation schedule not to exceed 15 years.

66 Pa.C.S. § 2807(f) (Emphasis added).
However, the Commission has stated that there is no provision in the Code, the Commission’s Regulations or Orders that allows a PECO customer to “opt-out” of smart meter installation.  See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order adopted January 24, 2013).  The Commonwealth Court recently ruled that federal law does not preempt the Commission’s interpretation.  See Antonio Romeo v PUC, 498 CD 2016.  Therefore, the remedy sought by the complainant is not available as the law and Commission Orders stand today and on that basis the Preliminary Objection is sustained with respect to the request to opt-out of a smart meter. 



However, the Complainant also made an allegation that her health will be adversely affected by a smart meter.  This is a legally sufficient claim under 66 Pa.Code § 1501.  See Susan Kreider v. PECO Energy Company, Docket No. P-2015-2495064 at 17 (Order entered September 3, 2015).  The Commission has held that when a legally sufficient claim is present, Act 129 does not prohibit the Commission from holding a hearing on issues related to the safety of smart meters, consistent with its statutory authority in Section 1501 of the Code.  Kreider.  

Since the complainant has raised a health safety issue pursuant to Section 1501, the Complaint will not be dismissed in its entirety.  Accordingly, PECO’s Preliminary Objection is sustained, in part, and overruled, in part.


If the matter proceeds to hearing, the burden will be upon the Complainant to prove, by a preponderance of the evidence, that PECO is responsible or accountable for the problem described in her Complaint.  66 Pa.C.S. § 332(a); Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990).  Failure to meet this burden may result in dismissal of the Complaint.  

ORDER



THEREFORE,



IT IS ORDERED:

1. That the Preliminary Objections filed by PECO Energy Company in the matter of Janice DeNito Branagh v. PECO Energy Company at Docket Number C-2015-2576738 are sustained in so far as the request for relief constitutes a request for an “opt-out” of smart meter installation; and 
2. That a hearing be scheduled to address whether installation of a smart meter at the Complainant’s residence, in light of her health concerns, constitutes unsafe and unreasonable service in violation of 66 Pa.C.S. § 1501. 

Date:  
March 1, 2017


















Darlene D. Heep


Administrative Law Judge
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Deputy Chief Administrative Law Judge     
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� 	Act 129 of 2008 directed the respondent and other EDCs to file smart meter procurement and installation plans with the Commission.  The Respondent filed a smart meter procurement and installation plan with the Commission.  The Commission approved the respondent’s smart meter deployment plan.
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