BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Alderwoods (Pennsylvania), Inc., a wholly		:		C-2016-2522634
owned subsidiary of Service Corporation		:
International, t/a Burton L. Hirsch Funeral Home	:
:		
	v.						:				
							:
Duquesne Light Company				:
							


FIFTH INTERIM ORDER
DENYING COMPLAINANT’S MOTION TO STAY CASE


		By Notice dated April 7, 2016, the Parties, Complainant Hirsch Funeral Home and Respondent Duquesne Light Company, were informed that an Initial Prehearing Conference was scheduled before me for this proceeding on Tuesday, May 17, 2016, at 10:00 a.m.  On April 22, 2016, Complainant filed with the Commission a Petition for Interlocutory Review and Answers to Material Questions (Petition) at Docket No. P-2016-2541570, relating to the jurisdictional issue that Complainant asserted in the proceeding before me.  On May 3, 2016, the Parties filed a Consent Motion to Continue Prehearing Conference (Motion).  By Third Interim Order issued on May 10, 2016, I granted the Parties’ Motion.

		By Notice dated May 16, 2016, the Parties were informed that an Initial Prehearing Conference was scheduled before me for this proceeding on Monday, June 13, 2016, at 10:00 a.m.
On June 7, 2016, the Parties jointly filed a Second Consent Motion to Continue Prehearing Conference (Second Motion), averring that Complainant’s Petition remained pending before the Commission.  Accordingly, the Parties requested that the Initial Prehearing Conference be deferred until resolution of Complainant’s Petition, pending before the Commission at Docket No. P‑2016‑2541570.  After due consideration, I granted the Parties’ Second Motion by Fourth Interim Order entered on June 8, 2016. 

		By Opinion and Order entered on October 13, 2016, the Commission denied Complainant’s Petition and returned the matter to the Office of Administrative Law Judge.

		On October 13, 2016, Complainant filed a Motion to Certify the Commission’s Interlocutory Order of October 13, 2016 for Appeal to Commonwealth Court.  Complainant’s certification motion was deemed denied because the Commission took no action on the motion within (30) thirty days.  Pa. R.A.P. 1311(b); 52 Pa.Code § 5.633(a).

		On December 8, 2016, Complainant filed a Petition for Review of the Commission’s denial of its certification motion with the Commonwealth Court at Docket No. 1966 CD 2016, under the Note to Pa. R.A.P. 1311, requesting leave to file an interlocutory appeal from the Commission’s October 13, 2016 Order denying certification.  By Order dated December 29, 2016, Commonwealth Court ruled, “it appearing that the failure of the agency to certify the interlocutory order for immediate appeal is not so egregious as to justify prerogative appellate correction of the exercise of discretion, the petition for review is denied.”

		Also on December 13, 2016, Complainant filed a Petition for Review in the Nature of a Complaint for Declaratory Judgment and in the Nature of an Ancillary Writ of Prohibition with the Commonwealth Court, at Docket No. 693 MD 2016, under the Court’s original jurisdiction, ancillary to its December 8, 2016 Petition for Review (Second Petition for Review).  In its Second Petition for Review, Complainant seeks a declaratory judgment that the Commission is without jurisdiction to assess or adjudicate the liability of Respondent to Complainant with respect to Complainant’s claim for damages and requests the Commonwealth Court to prohibit the Commission from conducting any such adjudication or assessment.  Complainant’s Second Petition for Review at Commonwealth Court Docket No. 693 MD 2016 remains pending.

		On December 16, 2016, Complainant filed with the Commission, at Docket No. C‑2016-2522634, its Motion to Stay Case Pending Resolution of Petitions for Review by Commonwealth Court (Motion to Stay Case).  In support of its Motion to Stay Case, Complainant submits Yatron by Yatron v. Hamburg Area Sch. Dist., 631 A.2d 758 (Pa.Cmwlth. 1993).  Under Yatron, the movant must establish four factors in order to prevail on a motion to stay the proceedings: 

		1)	The likelihood of success on the merits of the appeal;
		2)	Irreparable injury if a stay is denied;
		3)	Issuance of a stay will not substantially harm other interested parties; and
		4)	Issuance of a stay will not adversely affect the public interest.
Id. 761.	

		Relying on Yatron, Complainant argues 1) it is likely to succeed on the merits of its appeal; 2)  it will incur injury if a stay is not granted in terms of litigation costs; Duquesne Light will not be substantially harmed with the grant of a stay; and 4) a stay will not adversely affect the public interest.   

		Respondent’s Opposition to Complainant’s Motion to Stay Case Pending Resolution of Petitions for Review by the Commonwealth Court was filed on December 30, 2016.  In opposition to the Motion to Stay Case, Respondent argues the following.  First, the procedural history of this case “undermines Complainant’s contention that its jurisdictional argument has a likelihood of success on the merits.”  Respondent submits that Complainant’s jurisdictional argument “has been rejected several times” by various tribunals, i.e. “the Trial Court, Superior Court, ALJ Johnson, the Commission and the Commonwealth Court.”  Second, Complainant’s assertion that it will be irreparably injured by a denial of the Motion to Stay Case is conjectural.  Respondent contends, in order to show irreparable injury, Hirsch had to speculate 1) that the Commission would rule against it as to liability, and 2) Commonwealth Court will grant its Petitions.  Third, one of Respondent’s witnesses has died, and another has retired.  Thus, granting a stay would further prejudice Respondent.  Fourth, granting a stay would not serve the public interest because the public has a right to expect prompt adjudication of disputes.

		After due consideration of the Complainant’s Motion to Stay Case and Respondent’s opposition thereto, I will deny the motion in the ordering paragraphs below.  I note that this case originates from allegations stemming back to January 2009.  The case has had an extended procedural history winding its way through the appellate courts back to the trial level and now before the Commission on the Complaint filed on January 7, 2016.  Two continuances of the initial prehearing conference scheduled in this matter have been granted.  A litigant is not entitled to never-ending continuances.  See Steadwell v. Unemployment Compensation Board of Review, Respondent, 76 Pa.Cmwlth. 439, 463 A.2d 1298 (1983).  Importantly, it is in the public interest that a contested proceeding be addressed expeditiously.  See also In re Estate of Hartman, 399 Pa.Super. 386, 582 A.2d 648 (1990), appeal denied, 527 Pa. 634, 592 A.2d 1301, 1302 (1991).  In Hartman, the Superior Court reversed the trial court’s stay of the sale of the estate property.  The Superior Court ruled, in part, that there was a public interest in the timely completion of the estate administration.  Accordingly, I find that granting a stay in this case would adversely affect the public interest.

		The Parties are encouraged to talk with each other to resolve this matter or some portion thereof.  It is the Commission’s policy to encourage settlements.  52 Pa.Code § 5.231. 

THEREFORE,

IT IS ORDERED:

1. That Complainant Hirsch Funeral Home’s Motion to Stay Case Pending Resolution of Petitions for Review by Commonwealth Court filed in this proceeding at Docket No. C-2016-2522634 is denied.

2. That the Scheduling Staff of the Office of Administrative Law Judge shall reschedule this matter for an in-person prehearing conference for the next available date in May 2017, and so notify the Parties in writing. 
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Date:	March 7, 2017				
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