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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the letter Petition (Petition) of Famille S. Trust (Complainant or Trust) filed on April 27, 2016, relative to the above-captioned proceeding.[footnoteRef:1]  No Answer to the Petition has been filed.  For the reasons stated below, we shall deny the Petition.   [1: 	 	In the Petition, the Complainant states that it is objecting to and seeking clarification of the Opinion and Order, entered on March 17, 2016 (March 2016 Order), at this docket.  We will treat the Petition as a Petition for Rescission or Amendment of our March 2016 Order, as such petitions may be filed at any time under 52 Pa. Code 
§ 5.572(d).         ] 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On August 22, 2014, the Trust filed a Formal Complaint (Complaint) against Duquesne Light Company (Duquesne or the Company), alleging that there were incorrect charges on its bill.[footnoteRef:2]  The Complaint also named the individual Lusala Simananga as a complainant[footnoteRef:3] and identified both as the current and previous owners, respectively, of the property at the service address 510 South Ave., Pittsburgh, Pennsylvania, 15221.  Complaint at 1, 3.  The Complaint was filed by certified mail, from Pittsburgh, with a return address label containing the name of the Trust and the service address. [2:  	As described by the ALJ, the Famille S. Trust is a trust purportedly created under the laws of a French-speaking foreign country.  I.D. at 1 n.1.]  [3:  	The verification in paragraph 9 of the Complaint was completed and illegibly signed by an unnamed individual on behalf of the Trust, as were the several letters attached to the Complaint, one of which contained the typed identification “For the Owners” below an illegible signature.  Complaint, Attachment 3 (July 7, 2014 letter).] 


In the Complaint, the Trust alleged that both the previous owner, Simananga, and the Trust had requested that Duquesne terminate service to the property “before and soon after the property changed ownership in 2006 and 2007” because the Trust had opted to use solar energy to power the light in the building.  Id. at 3.  Duquesne ignored that request, the Trust alleged, and even though the Trust “had no knowledge of the existence of such service on the property house meter[,]” the Trust further alleged that Duquesne’s billing acknowledged “that the house meter on the property has been inactive since then, meaning no one was using it.”  Id.  The Trust averred that it owed nothing to Duquesne because it no longer used its service.  Attached to the Complaint were five letters, dating from February 10, 2014, to August 11, 2014, purporting to be from the Trust and addressed, variously, to Duquesne, the Commission’s Bureau of Consumer Services (BCS), and occupants of the first and second floors of the service property.

On September 22, 2014, Duquesne filed an Answer and New Matter to the Complaint.  Duquesne denied that the Complainant ever sought to discontinue service at any time before February 10, 2014, and thus denied that there were incorrect charges on the bill.  On that date, Duquesne contends, it cancelled the Trust’s account and billed the Complainant only for service incurred prior to that termination date when, according to Duquesne, the account was active.  Duquesne admitted that Lusala Simananga was the previous owner of the property, and that the Famille Simananga Trust was the current owner.  Duquesne also admitted that there was no usage on the Trust’s account since approximately 2008, but continued to aver that the service remained active until discontinuation was requested by the Trust in the February 10, 2014 letter that was attached to the Complaint.  Notwithstanding the disputed termination, Duquesne averred that it removed the disputed charges of $1,114.16 from the account and was no longer requesting payment.[footnoteRef:4]  Answer at 1-3. [4:  	According to Duquesne, the charges totaling $1,114.16, which were removed, represented charges associated with the house meter.  Answer at 2-3.] 


Duquesne also addressed the letters attached to the Complaint and, again, denied that a request to discontinue service had been made in 2006 or 2007 and that incorrect charges appeared on the bill.  In addition to again stating that the disputed charges had been removed, rendering the Complainant no longer responsible for the charges, Duquesne also denied that it had any independent knowledge of any testing of the wiring of the first and second floors purportedly conducted by the Trust.  To the contrary, Duquesne averred that its own investigation concluded that light switches for the first and second floors were both located on the first floor, potentially indicating foreign load in violation of Section 1529.1 of the Public Utility Code (Code), 66 Pa. C.S. § 1529.1.  Duquesne also averred that the Complaint was an appeal of a BCS decision at case number 3208168.  Finally, Duquesne averred that because the Complaint was filed by the Famille S. Trust, an attorney was required to represent the Trust in the proceeding.  Id. at 4.  
In its New Matter, Duquesne again contended that as a Trust, for which Lusala Simananga was not identified as a trustee, attorney representation was required that, if not provided, warranted dismissal of the Complaint with prejudice.  Further, the Company averred it believed there was foreign wiring at the first and second floors of the service property.  Accordingly, Duquesne stated that until it could conduct an investigation to determine the foreign wiring issue, it established two new accounts in the name of the Trust, as the property owner, and transferred the service to those floors into those new accounts pursuant to Section 1529.1 of the Code.  Those accounts, averred Duquesne, had balances at the time of $2,304.51 and $2,521.96, as noted on attached Exhibits 2 and 3, and were the responsibility of the Complainant.  Duquesne closed its pleading with a request that the Commission issue an order requiring the Complainant to allow the Company to inspect the wiring at the property.

By notice dated October 7, 2014, the Office of Administrative Law Judge scheduled an initial telephonic hearing for November 21, 2014.  By Prehearing Order dated October 9, 2014, the ALJ provided directions for the hearing to the Parties, which included the following:

	Pursuant to 52 Pa. Code §§ 1.21 and 1.22, you may represent yourself, if you are an individual, or you may have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you.  However, if you are a partnership, limited liability company, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  Attorneys shall insure that their appearance is entered in accordance with the provisions of 52 Pa. Code § 1.24(b).

Prehearing Order at 2; see also I.D. at 2-3.


The ALJ convened the telephonic hearing on November 21, 2014, as scheduled.  Neneyne Metundu, a non-attorney, appeared on behalf of the Trust.  Counsel appeared on behalf of Duquesne and was accompanied by three employees of the Company and a second “observing” attorney.  Tr. at 4-5.  At the hearing, Mr. Metundu identified himself as the “trustee and/or the beneficiary” of the Trust, at which point the ALJ repeated her instruction to Mr. Metundu that under Pennsylvania law the Trust was required to be represented by counsel.  Tr. at 6-7.  Following a discussion among Mr. Metundu, counsel for the Company, and the ALJ, the ALJ informed Mr. Metundu and Duquesne that she was going to continue the hearing for purposes of allowing Duquesne time to inspect the property for the foreign load averred to by Duquesne in its Answer and New Matter.  The ALJ again advised Mr. Metundu that if the proceeding continued to hearing, the Trust would be required to be represented by counsel.  Tr. at 26‑30.

On December 11, 2014, Duquesne filed a “Motion Requesting an Order Instructing Complainant to Provide Duquesne Light Access to the Property to Inspect Foreign Load and Potential Safety Hazards,” to which the Trust filed multiple letters with attachments in response.  Duquesne also filed a March 31, 2015 “Motion to Dismiss or, in the Alternative, to Allow Duquesne Light to Terminate Service at the Property until a Safety Inspection Can Be Completed” (Motion to Dismiss).  In the second motion, Duquesne continued to maintain, inter alia, that the original subject of the Complaint (billing related to service to the Trust’s meter) had been satisfied and that the matter should be dismissed because the Trust continued to act without counsel in violation of Commission Regulations.  The Company also requested that because of its safety concerns over the Trust’s alleged use of a solar panel, it be allowed to terminate service to the property as authorized in its tariff if the matter were not dismissed.  By letters dated April 17, 2015, and May 19, 2015, sent by certified mail, from Pittsburgh, with return address labels containing the name of the Trust but now with an address in “Kinshasha, RDC” (Democratic Republic of Congo),[footnoteRef:5] the Trust opposed Duquesne’s Motion to Dismiss, contesting the facts averred and challenging Duquesne’s veracity.  The ALJ asserted that neither of these motions had been provided to her.  I.D. at 4. [5:  	Notwithstanding the location provided in the return address label, all Trust correspondence was filed by certified or first class mail from Pittsburgh.] 


By First Interim Order dated May 5, 2015, the ALJ noted that following the lapse of time after the hearing was continued, it was still unclear if the parties had settled the dispute.  Therefore, the ALJ ordered Duquesne to file a status report on or before May 15, 2015; ordered the Complainant to obtain legal counsel on or before May 29, 2015 if Duquesne, following the status report, did not file a Certificate of Satisfaction; and advised the Complainant that the Complaint would be dismissed for failure to appear and prosecute if the Trust failed to have counsel file a notice of appearance on its behalf on or before May 29, 2015.

As directed, on May 14, 2015, Duquesne filed a status report in which the Company asserted that despite communications back and forth between its representatives and the Trust, the Company was not able to conduct an inspection.  It renewed its request that the Complaint be dismissed or that Duquesne be allowed to terminate service to the property.

By Interim Order dated June 26, 2015, the ALJ closed the record.  The ALJ also stated that because the Complainant had not retained an attorney, no further hearings would be held and an Initial Decision would be prepared and issued.

In a final letter to the Commission dated June 30, 2015, filed by the Trust by certified mail, from Pittsburgh, with a return address label naming the Trust and using the Democratic Republic of Congo return address, the Trust requested that the matter move to hearing, with the understanding that it would proceed with counsel “as the Honorable Administrative Judge Katrina L. Dunderdale had clearly stated during the pre-hearing[,]” and “with lawyers in Pittsburgh” with whom the Trust had been in contact and “who will possibly take the issue to formal hearing[.]”  I.D. at 6.

By Initial Decision issued September 1, 2015, the ALJ granted Duquesne’s Motion to Dismiss for failure of the Complainant Lusala Simananga to appear at the hearing on November 21, 2014, and failure of the Complainant Famille S. Trust, a.k.a., Famille Simananga Trust, to be represented by counsel and prosecute the Complaint.  I.D. at 11.  The Complainant filed Exceptions to the ALJ’s Initial Decision on September 11, 2015, and the Company filed Replies to Exceptions on September 28, 2015.

In the March 2016 Order, we struck the Complainant’s Exceptions and adopted the ALJ’s Initial Decision.  As previously noted, the Complainant filed the instant Petition on April 27, 2016.  No Certificate of Service was included with the filing.  Consequently, the Secretary’s Bureau served it on Duquesne by correspondence dated May 5, 2017.  No Answer to the Petition has been filed.

Discussion

Legal Standards

We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.
 
A petition to modify or rescind a final Commission decision may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior decision, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 

In addition to the standards for rescission and amendment of our Orders, the requirement in Pennsylvania law regarding legal representation in proceedings before the Commission is also relevant to our disposition here.  In non-adversarial proceedings, a bona fide officer of a non-individual complainant such as a corporation, trust, association, governmental or other entity may represent that non-individual entity.  52 Pa. Code §§ 1.8, 1.21(c)(2).  Pleadings, including complaints, submittals, or other documentary filings may be signed by an officer of a corporation, trust, association or other organized group.  52 Pa. Code § 1.35(b)(ii).  In adversarial proceedings, however, a corporation, trust, or association shall be represented by an attorney admitted to practice in the Commonwealth of Pennsylvania.  52 Pa. Code §§ 1.21(b), 1.22.[footnoteRef:6]  An adversarial proceeding is one that is contested and will be decided on the basis of a formal record.  52 Pa. Code § 1.8. [6:  	Section 1.21(b) provides in part: “[e]xcept as provided in subsection (a) [pertaining to individuals], persons in adversarial proceedings shall be represented in accordance with § 1.22 (relating to appearance by attorneys and legal intern).”  The definition of a “person” includes a trust.  52 Pa. Code § 1.8.] 


Once a respondent to a complaint files an answer, a non-individual complainant, including a trust, must be represented by an attorney because the answer contesting the complaint renders the matter before the Commission an adversarial proceeding.  New Fizon Catering, Inc. v. PECO Energy Co., Docket No. C-2008-2065498 (Order entered June 24, 2009) (New Fizon).  Attorney representation of non-individual complainants in adversarial proceedings controls.  Absent exigent circumstances, individuals may not offer testimony on a non-individual’s behalf if that entity, including a trust, is not represented by counsel.  Cars R Us v. Philadelphia Gas Works, Docket No.     C-2008-2033437 (Order entered February 4, 2010); Torino Inc. v. PECO Energy Co., Docket No. C-2008-2034595 (Order entered February 2, 2010) (Torino).

This requirement is consistent with Pennsylvania law holding that a business entity such as a trust or corporation must have counsel in order to proceed in any legal action because such an entity may not represent itself, and may appear only through an attorney admitted to practice law. See Smaha v. Landy, 638 A.2d 392 (Pa. Cmwlth. 1994); Walcavge v. Excell 2000, Inc., 480 A.2d 281 (Pa. Super. 1984).

The March 2016 Order 

		In the March 2016 Order, we struck the Complainant’s Exceptions and adopted the Initial Decision.  We concluded that the ALJ did not receive a timely notice of appearance as required in the ALJ’s May 5, 2015 Order.  We noted that a notice of appearance did exist in the Commission’s file, stamped received on September 11, 2015, the same date as the Trust’s Exceptions; however, we determined that the notice of appearance lacked any credibility or indicia of authenticity.  March 2016 Order at 15.  First, we stated that prior to a late-filed, alleged notice of appearance, every Trust document in the Commission’s file lacks not only any attorney’s name to associate with the Trust, but also any name, period, other than Mr. Metundu, who appeared for the Trust at the November 21, 2014 hearing, identified himself as the “trustee and/or beneficiary,” and affirmed he was not an attorney.  Second, we observed that all substantive information in the notice, including the Pennsylvania Attorney Identification Number, is publicly available either in our Regulations, on our website, or on the Internet generally.  Third, we found that the notice was suspect due to its almost exact replication of certain peculiarities that appeared on prior Trust filings.  Id. at 16.  Finally, because the notice was the only document that contained any identifying information, we questioned why such information was not provided on the Exceptions if they were filed by an attorney.  We found that, even were we to accept that the suspect notice was a genuine document from an attorney, the altered and vague executions on the Exceptions and Certificate of Service did not contain the legible or printed name of the alleged attorney, and the alteration of the conclusion on the Certificate removed any reference to an attorney.  Id. at 17.  For these reasons, we concluded that, because the Trust failed to comply with its legal requirements in proceeding before this Commission, it was appropriate to strike and not consider the merits of the Exceptions filed by the Trust.  Id. at 17-18 (citing Simon v. Franklin Water Co., Docket No. C-00956589 (Order entered January 29, 1996)).     

		In reviewing the Initial Decision, we stated that it is well-settled that non-individual complainants, including the Famille S. Trust, must be represented by counsel at all stages of Commission proceedings after those proceedings become adversarial.  March 2016 Order at 18 (citing Torino).  We explained that when Duquesne filed its Answer to the Trust’s Complaint, this proceeding became adversarial and, therefore, triggered the requirement under our Regulations and Pennsylvania law that the Trust retain counsel to represent it in any phase of this proceeding beyond the Trust’s initial filing of the Complaint.  We observed that the Trust was advised multiple times of the requirement to obtain counsel in order to proceed further:  (1) in the Commission’s notice of telephonic hearing; (2) in the ALJ’s prehearing order; (3) several times on the record of the November 21, 2014 hearing convened for purposes of going forward with the Trust’s Complaint; and (4) in the ALJ’s May 5, 2015 Order.  We emphasized that, in that May 5, 2015 Order, the ALJ cautioned the Trust that failure to secure counsel and file a notice of appearance by May 29, 2015, would warrant dismissal of the Complaint.  We concluded that the ALJ’s decision to dismiss the Complaint was appropriate because the Complainant failed to secure counsel in order for the hearing to proceed after being advised multiple times of the requirement to retain counsel.  March 2016 Order at 18.  We reasoned that failure to comply with an order of an ALJ warrants dismissal of the complaint.  Id. at 18 (citing New Fizon; Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055031 (Order entered July 31, 2006)).  We further reasoned that by failing to appear in a manner that, under Pennsylvania law, would allow the Trust to proceed with an evidentiary hearing, the Trust effectively failed to prosecute its Complaint and carry its burden of proof.  March 2016 Order at 18 (citing Adams County Realty v. Metropolitan Edison Co., Docket No. C-2015-2473562 (Final Order entered December 3, 2015)).  

The Petition 

	Initially, we note that it appears that the Trust’s Petition was filed and signed by  a non-attorney, on behalf of the Trust.  While the signature is illegible, below the signature is the following typed information:  “For Famille S. Trust, Matundu Felix, Eng. Ph. D., C/o FST/Bk, 510 South Ave. (Main box), PA 15221.”   	

	In the Petition, the Trust avers that it has an attorney who signed the Exceptions it filed on September 11, 2015.  The Trust states that the Commission sent the March 2016 Order to the Trust’s counsel, while denying the existence of that counsel.  The Trust also states that Duquesne’s counsel was served with the Exceptions filed by the Trust’s counsel, and Duquesne’s counsel did not serve the Replies to Exceptions on the Trust’s counsel despite the filing of a notice of appearance by the Trust’s counsel.  The Trust contends that, when the Initial Decision was issued, the Parties had already resolved the issues in this proceeding and had coordinated an inspection of the Famille S. Trust property on July 31, 2015.  According to the Trust, Duquesne admitted that there was not a foreign load issue at the Trust’s property.  The Trust requests that the Commission reconsider its decision and reopen the record to allow for a fair hearing because, the Trust argues, Duquesne’s claims regarding the Trust’s property were “inaccurate, inexistent, and irrelevant,” and the Commission’s determination was made on the false basis that the Trust does not have an attorney.  Petition at 1.  

	Additionally, the Trust avers that its Complaint should not have been dismissed for several reasons.  The Trust reiterates that it had an attorney who negotiated with Duquesne to resolve the foreign load issues in this proceeding.  The Trust states that Duquesne had a “misunderstanding of [the Trust’s] solar system[,] which is actually an ‘off grid’ system as opposed to a grid system[,] and the lights on the hallway are indeed powered by [the Trust’s] solar system as shown on photographs and video clip sent to you on September 11, 2015.”  The Trust further contends that, because Duquesne did not send a bill to the Trust, Duquesne did not have any substantive facts to support its claims that foreign load existed on the Trust’s property and, therefore, Duquesne’s claims should not have been considered.  Petition at 2. 

Disposition              	             
	
		Based on our review of the Trust’s Petition, we find that, consistent with our determination in the March 2016 Order regarding the Exceptions, we shall not consider the merits of the Trust’s Petition because the Trust failed to comply with its legal requirements by appearing before this Commission in an adversarial proceeding without attorney representation.  In its Petition, the Trust repeats its prior arguments that were addressed in the March 2016 Order, including the argument that it has retained counsel to represent it in this proceeding; however, the Trust filed the instant Petition without counsel.  As described above, the Petition was filed by a non-attorney, on behalf of the Trust.  We correctly determined, in the March 2016 Order, that non-individual complainants, such as the Famille S. Trust, must be represented by counsel at all stages of Commission proceedings after those proceedings become adversarial.  See March 2016 Order at 18 (citing Torino).  We have previously held that non-individual complainants in adversarial proceedings must have attorney representation in order to file both Exceptions and Petitions for Reconsideration of Commission Orders.  Hess Commercial Printing, Inc. v. Pennsylvania Power Company, Docket No. C-2014-2454999 (Order entered January 28, 2016); Peter Coppola v. PECO Energy Company, Docket No. C-2010-2186754 (Order entered October 14, 2011).  The Trust has been advised multiple times of the requirement to obtain counsel in order to proceed further before this Commission and continues to make filings in this contested proceeding without proper legal representation.  Under the circumstances, we find no reason to disturb our determinations in the March 2016 Order.                      

Conclusion

Based upon the foregoing discussion, we shall deny the Trust’s Petition, consistent with this Opinion and Order; THEREFORE, 



IT IS ORDERED:

		That the Petition for Rescission or Amendment filed by Famille S. Trust on April 27, 2016, is denied, consistent with this Opinion and Order.

[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  March 16, 2017

ORDER ENTERED:  March 16, 2017
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