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OPINION AND ORDER



BY THE COMMISSION:


		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Billy Wilburn (Complainant), filed on June 30, 2016, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham, issued on June 28, 2016, in the above-captioned proceeding.  A Reply to Exceptions was filed on July 7, 2016 by PECO Energy Company (PECO or the Company).  For the reasons discussed below, we will deny the Exceptions and adopt the Initial Decision.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On December 7, 2015, the Complainant filed a Formal Complaint (Complaint) against PECO, alleging that the Company was threatening to shut off his electric service, and requesting that the Commission modify the terms of a payment arrangement established for him by the Commission’s Bureau of Consumer Services (BCS).[footnoteRef:1]  According to the Complainant, the BCS payment arrangement required five payments of $119.25 toward an arrearage of $596.25, plus the Complainant’s current monthly bill.  The Complainant asserted that he does not have the income to pay a total monthly bill in excess of $200.  The Complainant requested that the terms of the payment arrangement be revised to allow the arrearage to be paid off over a period of thirty-six months, which, according to the Complainant, would result in payments of $16.50 per month plus the current bill.  Complaint at 2-3. [1: 		The payment agreement to which the Complainant referred was established by BCS in its decision issued November 6, 2015, regarding an informal complainant filed by the Complainant at BCS Case No. 3398833.  The instant Complaint is a timely appeal from that decision.] 


		On December 14, 2015, PECO filed an Answer to the Complaint, in which it denied most of the material allegations set forth therein.  PECO averred that the BCS decision at Case No. 3398833 established a Level 4 payment agreement,[footnoteRef:2] under which the Complainant was to pay a monthly budget bill of $150 plus a payment of $120 toward an arrearage of $715.50.  PECO stated that the Complainant’s account activity statement, attached to the Answer as Exhibit 1, demonstrates that the Complainant does not pay the entire amount billed and frequently makes late payments.  PECO contended that, pursuant to 66 Pa. C.S. § 1405(d),[footnoteRef:3] the Complainant is not entitled to new payment terms because the BCS-issued payment agreement is still active and the Complainant has not demonstrated a decrease in income or significant change in circumstance.  Accordingly, PECO requested that the Complaint be dismissed.  Answer at 2-3. [2: 		A Level 4 payment agreement requires a customer to resolve an unpaid balance in accordance with 66 Pa. C.S. § 1405(b)(4), which states:

(b) Length of payment arrangements.—The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

* * *

	      (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.]  [3: 		66 Pa. C.S. § 1405(d) provides:

Number of payment arrangements.—Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision. A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.] 


		By hearing notice dated December 21, 2015, this case was assigned to ALJ Fordham and a hearing was scheduled for Monday, February 29, 2016 at 9:30 a.m.  The ALJ subsequently issued a Prehearing Order dated February 2, 2016, which provided instructions to the Parties regarding the scheduled February 29, 2016 hearing.

		In a letter dated February 13, 2016 and addressed to the ALJ, the Complainant stated that he would be unable to attend the scheduled February 29, 2016 hearing “due to work commitments,” and requested that the case be continued “until your next available hearing date.”  Complainant Exh. 1.  The Complainant further stated that he had paid his current bill as instructed and would continue to pay the current bill until the matter is resolved.  In addition, the Complainant averred that he had advised PECO by email of his request for a continuance and that he copied PECO’s attorney on his February 13, 2016 letter.  Id.

		In a letter dated February 19, 2016 and addressed to the ALJ, PECO’s counsel, Shawane L. Lee, objected to the Complainant’s request for a continuance.  Ms. Lee argued that the Complainant did not specify the work commitment preventing him from attending the hearing, and therefore, did not establish good cause for granting his request.  In addition, Ms. Lee asserted that the Complainant was abusing the Commission process by filing four previous formal complaints and twelve informal complaints in an effort to stop collection on his account.  PECO Exh. 1.  Ms. Lee asked that the Complainant’s request for a continuance be denied, or in the alternative, “that this matter be added to [ALJ Darlene] Heep’s March 31st Call of the Docket commencing at 9:30 a.m.”  Id.

		By Prehearing Order #2 dated February 23, 2016, ALJ Fordham sustained PECO’s objection and denied the Complainant’s request for a continuance, finding that the Complainant failed to show why the proceeding should be delayed.  The ALJ stated that the Complainant did not explain why his alleged work commitment prevented him from appearing at the hearing or when he could be available.  Prehearing Order #2 at 2.  The ALJ also repeated the instructions contained in the February 2, 2016 Prehearing Order regarding the February 29, 2016 hearing, and stated that the case would be dismissed if the Complainant failed to participate in the hearing and present evidence in support of the Complaint.  Id. at 3-5.

		On February 29, 2016, the hearing before ALJ Fordham was held as scheduled.[footnoteRef:4]  PECO appeared and was represented by counsel, who was accompanied by a regulatory assessor for the Company.  The regulatory assessor did not testify.  The Complainant did not appear at the hearing.  Tr. at 4, 7.  Counsel for PECO moved to have the case dismissed with prejudice for failure of the Complainant to prosecute the Complaint.  Id. at 5-6.  In addition, the Complainant’s February 13, 2016 continuance request and PECO’s February 19, 2016 objection to the continuance request were admitted into the record as Complainant Exhibit 1 and PECO Exhibit 1, respectively.  Id. at 7. [4: 		Although the hearing was scheduled for 9:30 a.m., it did not begin until 9:55 a.m.  Tr. at 4.] 


		On June 28, 2016, the Commission issued the Initial Decision of ALJ Fordham, which granted PECO’s motion to dismiss the Complaint with prejudice.  I.D. at 6-7.  As noted, the Complainant filed Exceptions to the Initial Decision on June 30, 2016, and PECO filed a Reply to Exceptions on July 7, 2016.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by PECO is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Finally, before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

ALJ Fordham made seven Findings of Fact and reached six Conclusions of Law.  I.D. at 3-4, 6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order. 

		In her Initial Decision, ALJ Fordham explained that administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them, and that this requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  I.D. at 4 (citing Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984)).  The ALJ stated that the hearing notice and Prehearing Orders were mailed to the Complainant at his address, and that the United States Postal Service did not return the documents to the Commission.  Thus, the ALJ asserted that this creates a rebuttable presumption that the Complainant received the documents.  I.D. at 4 (citing Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994)).  The ALJ stated that once notice of a hearing and the opportunity to be heard have been provided, it is the responsibility of the parties to appear and participate in the hearing.  I.D. at 4-5 (citing Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993)).  

[bookmark: 1.24.]		The ALJ determined that the Complainant was aware of the February 29, 2016 hearing because he requested a continuance.  The ALJ further determined that the Complainant was aware that the continuance was denied because the ALJ’s legal assistant called the Complainant and notified him that the hearing would be held as planned.  I.D. (citing Tr. at 6).  The ALJ stated that because the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa. C.S. § 332(f) and 52 Pa. Code § 5.245, and the record was closed.[footnoteRef:5]  The ALJ concluded that the Complainant failed to present evidence to support his allegations and to sustain his burden of proof.  I.D. at 5.  Thus, the ALJ granted PECO’s motion, proffered at the February 29, 2016 hearing, to dismiss the Complaint with prejudice.  I.D. at 5-6 (citing Tr. at 5-6; Natalie Volgstadt v. UGI Penn Natural Gas, Inc., Docket No. F-02266429 (Order entered September 12, 2008); Martin Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995)). [5: 		66 Pa. C.S. § 332(f) provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat, or to recall for further examination of witnesses who were excused, unless the presiding officer shall determine that failure to be represented was unavoidable and that the interests of the other parties and the public would not be prejudiced by permitting such reopening or further examination.

		The provisions of 52 Pa. Code § 5.245 are substantially similar those set forth at 66 Pa. C.S. § 332(f).] 


Exceptions and Replies

		In his Exceptions, the Complainant requests that he be granted a new hearing.  The Complainant avers that “[d]ue to extenuating circumstances at work,” he was not able to attend the February 29, 2016 hearing.  Exc. at 1.  The Complainant further avers that he was denied a continuance of that hearing because of the objection of PECO’s attorney, who argued that the Complainant was abusing the system because he filed four previous complaints and currently has an active complaint before the Commission.  The Complainant contends that while he had filed prior complaints, he was not attempting to abuse the system, but rather, was seeking to resolve his situation, which he asserts he is attempting to do in the instant proceeding.  Id.  The Complainant also states that he cannot afford the most recent payment arrangement granted to him by the Commission, which he asserts would require him to pay his monthly electric bill of about $150 plus an additional $120.  The Complainant submits that he cannot afford to pay $270 a month and asks that the payments be spread out over fifteen months.  Id.

		In its Reply to Exceptions, PECO asserts that the ALJ properly dismissed the Complaint for failure of the Complainant to appear at the February 29, 2016 hearing.  PECO argues that the Complainant’s right to due process was satisfied when the hearing notice was mailed to him on December 21, 2015, and the hearing notice was not returned by the United States Postal Service as undeliverable.  R. Exc. at 2-3 (citing Initial Decision dated May 18, 2009, in David O. Brown v. PECO Energy Company, Docket No. C-2008-2060121 (Final Order entered August 13, 2009)).  PECO also asserts that the Complainant received notice of the hearing when the ALJ mailed him a Prehearing Order on February 2, 2016.  R. Exc. at 3.  PECO contends that by failing to appear at the hearing without establishing good cause for his failure to appear, the Complainant waived his opportunity to participate in the hearing, and cannot now reopen the record without proof that his failure to appear was unavoidable and that PECO and the public interest would not be prejudiced.  R. Exc. at 2-3 (citing 66 Pa. C.S. § 332(f); Robert M. Mumma II v. PPL Electric Utilities Corporation, Docket No. C-00014869 (Order entered January 28, 2002)).

		In addition, PECO argues that the Complainant did not provide documentation from his employer to prove he had extenuating circumstances that prevented him from attending the hearing, and did not explain the specific nature of those extenuating circumstances.  According to PECO, the Complainant “had been aware of the hearing since December 2015, and had plenty of opportunity to request a vacation day or make alternative arrangements with his employer.”  R. Exc. at 3.  

		PECO also contends that the Company should not be prejudiced by having to expend an inordinate amount of resources to prepare for a hearing at which the Complainant does not appear.  In addition, PECO argues that it is forced to delay collecting on the Complainant’s account balance because the Complainant has filed four formal complaints and twelve informal complaints with the Commission, and thus, “has skillfully avoided termination and not paid his electricity bill.”  Id.  PECO opines that if the Complainant truly wanted a resolution to his situation as he claims in his Exceptions, he would have properly made plans with his employer in December 2015 to allow him to attend the February 29, 2016 hearing.  Id.  Instead, according to PECO, the Complainant is delaying the matter by filing complaints with the Commission and attempting to postpone the hearing by failing to appear and claiming extenuating circumstances.  PECO notes that Commissioner Pamela A. Witmer warned the Company about this very issue in a statement issued in Daniel Vermeychuk v. PECO Energy Company, Docket No. C‑2013-2388323 (Order entered November 5, 2015).  R. Exc. at 4-5.  Thus, PECO concludes that the ALJ properly dismissed the Complaint with prejudice.  Id. at 5.

Disposition

		Upon our review of the circumstances of this proceeding, the Exceptions[footnoteRef:6] and Replies thereto, and applicable law, we will deny the Complainant’s Exceptions and sustain the Initial Decision.  There is no dispute that the Complainant received timely notice of the February 29, 2016 hearing, and that he was fully aware of the time and date of the hearing.  There is also no dispute that the Complainant was aware that his request for a continuance of the hearing was denied by the ALJ in her February 23, 2016 Prehearing Order #2.  Nevertheless, the Complainant chose not to participate in the scheduled hearing.  Thus, we agree with the ALJ that the Complainant failed to present evidence to support the allegations raised in his Complaint, and therefore, failed to sustain his burden of proof. [6: 		We note that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, which requires that each exception be numbered and identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  52 Pa. Code § 5.533(b).  Nevertheless, because the Complainant is not represented by legal counsel in this proceeding, we will accept the Exceptions as filed, pursuant to Section 1.2(a) of our Regulations, which mandates that our Regulations be liberally construed to secure the just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.  52 Pa. Code § 1.2(a).] 


		In his Exceptions, the Complainant requests a new hearing, arguing that he was unable to attend the February 29, 2016 hearing “[d]ue to extenuating circumstances at work.”  Exc. at 1.  Accordingly, the Complainant’s Exceptions are in the nature of a petition for a rehearing and/or reconsideration of the dismissal of the Complaint due to his failure to appear at the originally-scheduled hearing.  Such petitions are governed, generally, by the considerations set forth at 52 Pa. Code § 5.571, which provides, in pertinent part:

[bookmark: 5.571.]§ 5.571. Reopening prior to a final decision.

	(a) At any time after the record is closed but before a final decision is issued, a party may file a petition to reopen the proceeding for the purpose of taking additional evidence. 

	(b) A petition to reopen must set forth clearly the facts claimed to constitute grounds requiring reopening of the proceeding, including material changes of fact or of law alleged to have occurred since the conclusion of the hearing. 

	(c) Within 10 days following the service of the petition, another party may file an answer thereto. 

	(d) The record may be reopened upon notification to the parties in a proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding. 

		(1) The presiding officer may reopen the record if the presiding officer has not issued a decision or has not certified the record to the Commission. 

		(2) The Commission may reopen the record after the presiding officer has issued a decision or certified the record to the Commission. 


52 Pa. Code § 5.571.

		Based on our review of the circumstance of this case, we cannot conclude that any material changes of fact or law have occurred, or that the public interest otherwise requires us to reopen this proceeding, in accordance with 52 Pa. Code § 5.571.  As noted, the Complainant claimed in his Exceptions that he was prevented from attending the February 29, 2016 hearing due to “extenuating circumstances at work.”  Exc. at 1.  However, the Complainant previously offered a similar argument in his February 13, 2016 letter to the ALJ, in which he requested a continuance of the hearing, stating that he would be unable to attend the hearing due to “work commitments.”  The ALJ denied the Complainant’s request for a continuance in her February 23, 2016 Prehearing Order #2, finding that the Complainant failed to explain why his alleged work commitment prevented him from appearing at the hearing or when he could be available.  Similarly, in his Exceptions, the Complainant provides no details regarding his alleged “extenuating circumstances at work,” or why such circumstances made his appearance at the hearing “unavoidable.”  See 66 Pa. C.S. § 332(f).

		With regard to requests for continuance, 52 Pa. Code § 1.15(b) provides as follows:

Except as otherwise provided by statute, requests for continuance of hearings or for extension of time in which to perform an act required or allowed to be done at or within a specified time by this title or by order of the Commission or the presiding officer, shall be by motion in writing, timely filed with the Commission, stating the facts on which the application rests, except that during the course of a proceeding, the requests may be made by oral motion in the hearing before the Commission or the presiding officer. Only for good cause shown will requests for continuance be considered. The requests for a continuance should be filed at least 5 days prior to the hearing date.


52 Pa. Code § 1.15(b).  In addition, we note that the ALJ’s February 2, 2016 Prehearing Order stated, in bold type, that changes in the hearing date would be granted “only in rare situations where good cause exists.”  February 2, 2016 Prehearing Order at 2 (emphasis in original).

		While the Complainant provided a written request for continuance more than five days prior to the February 29, 2016 hearing date, the absence of specific detail regarding his alleged work-related commitments did not allow the ALJ to properly evaluate whether or not good cause existed to grant the Complainant’s request.  Likewise, the Complainant’s allegation of “extenuating circumstances at work” set forth in his Exceptions lacks sufficient detail to allow us to conclude that the Complainant’s request for a new hearing is justified.  Accordingly, we will deny the Complainant’s Exceptions in the nature of a request for rehearing and reopening of the record in this proceeding, and will sustain the ALJ’s Initial Decision dismissing the Complaint with prejudice for failure of the Complainant to appear at the scheduled hearing and prosecute his Complaint. 

Conclusion

		In light of the above discussion, we shall deny the Complainant’s Exceptions, adopt the Initial Decision, and dismiss the Complaint with prejudice, consistent with the discussion in this Opinion and Order; THEREFORE, 

		IT IS ORDERED:

1. That the Exceptions filed by Billy Wilburn on June 30, 2016, to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, issued on June 28, 2016, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Billy Wilburn on December 7, 2015, is dismissed with prejudice, consistent with this Opinion and Order.

4. That the proceeding at Docket No. F-2015-2516708 be marked closed. 

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary
(SEAL)

ORDER ADOPTED: March 16, 2017

[bookmark: _GoBack]ORDER ENTERED:  March 16, 2017
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