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OPINION AND ORDER


BY THE COMMISSION:

I.	Matter Before the Commission

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Joint Petition for Reconsideration and/or Clarification of the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA), the Tenant Union Representative Network and the Action Alliance of Senior Citizens of Greater Philadelphia (TURN et al.) (Collectively, CAUSE/TURN), filed on December 19, 2016 (CAUSE/TURN Petition); and the Petition for Reconsideration and/or Clarification of the Office of Consumer Advocate (OCA), filed on December 19, 2016 (OCA Petition), and updated on December 20, 2016[footnoteRef:1] (collectively, Petitions).  The Petitions seek reconsideration and/or clarification of the Opinion and Order entered December 8, 2016 (December 2016 Order), relative to the above-captioned proceeding.  Answers to the Petitions were filed on December 29, 2016 by PECO Energy Company (PECO or the Company) and the Retail Energy Supply Association (RESA).  For the reasons discussed below, we will grant, in part, the Petitions. [1: 		The OCA Petition was updated in the December 20, 2016 filing to include a signed verification.] 


II.	History of the Proceeding[footnoteRef:2] [2: 		A more detailed procedural history can be found on pages 3 through 6 of the December 2016 Order.] 


		On March 17, 2016, PECO filed with the Commission a Petition for Approval of a Default Service Program (DSP IV) for the period June 1, 2017 through May 31, 2021 (DSP IV Petition).  The DSP IV Petition was filed pursuant to 66 Pa. C.S. § 2807, the Commission’s Default Service Regulations at 52 Pa. Code §§ 54.181-190, and the Commission’s Policy Statement on Default Service at 52 Pa. Code §§ 69.1801-1817.  DSP IV Petition at 1. 

[bookmark: _Toc460511072][bookmark: _Toc461551514][bookmark: _Toc461551517]		A number of Parties intervened in the DSP IV proceeding and an evidentiary hearing was held on July 14, 2016, at which the written testimony and exhibits of the Parties were admitted into evidence.  After the submission of written testimony, the Parties engaged in settlement discussions, which resulted in a settlement resolving all but one issue involving the ability of customers enrolled in PECO’s Customer Assistance Program (CAP) to shop for electric generation supply. 
[bookmark: _Toc398805318]
		On July 28, 2016, a Joint Petition for Partial Settlement (Settlement or Partial Settlement) was filed by PECO, the Commission’s Bureau of Investigation and Enforcement (I&E), the OCA, the Office of Small Business Advocate, the Philadelphia Area Industrial Energy Users Group (PAIEUG), and RESA.  

[bookmark: _Toc398805319][bookmark: _Toc460511076][bookmark: _Toc461551520]		On August 11, 2016, Main Briefs were filed by PECO, I&E, the OCA, CAUSE-PA, RESA and TURN et al.  Also on August 11, 2016, Objections to the Partial Settlement were filed by Noble Americas Energy Solutions LLC (Noble) with regard to a provision relating to PECO’s recovery of certain PJM charges from all distribution customers in its service territory through its Non-Bypassable Transmission Charge.

		On August 25, 2016, Reply Briefs were filed by PECO, the OCA, CAUSE-PA, RESA and TURN et al.  Also on August 25, 2016, I&E, PAIEUG and RESA filed Responses to Noble’s Objections to the Partial Settlement.  PECO responded to Noble’s Objections to the Partial Settlement in its Reply Brief.  The record closed on August 25, 2016.

		On October 4, 2016, Administrative Law Judge (ALJ) Cynthia Williams Fordham issued her Recommended Decision, wherein she, inter alia, recommended approval of the Partial Settlement without modification, denied Noble’s Objections to the Partial Settlement, and declined to address the CAP shopping issue due to PECO’s filing of a CAP shopping plan in a separate proceeding.

		On October 14, 2016, Exceptions were filed by the OCA and Noble, and Joint Exceptions were filed by CAUSE/TURN.  On October 21, 2016, Replies to Exceptions were filed by PECO and RESA, and a Letter In Lieu of Reply Exceptions was filed by PAIEUG.

		On December 8, 2016, the Commission entered the December 2016 Order, which, inter alia, (1) denied the Exceptions of the OCA and Noble; (2) granted, in part, and denied, in part, the Exceptions of CAUSE/TURN; (3) adopted the Recommended Decision of ALJ Fordham; (4) approved the Partial Settlement without modification; (5) denied the Objections of Noble to the Partial Settlement; (6) approved PECO’s DSP IV Petition as modified by the Partial Settlement; and (7) deferred all issues relating to PECO’s plan to permit CAP customers to shop for electric generation supply to PECO’s DSP II proceeding.[footnoteRef:3]  December 2016 Order at 65-67. [3: 		PECO’s DSP II, effective June 1, 2013 through May 31, 2015, was approved with modifications by the Commission in Petition of PECO Energy Company for Approval of its Default Service Program, Docket No. P-2012-2283641 (Order entered October 12, 2012).] 


		As noted, the CAUSE/TURN Petition was filed on December 19, 2016, and the OCA Petition was filed on December 19, 2016, and updated on December 20, 2016.  PECO and RESA filed their respective Answers to the Petitions on December 29, 2016.

III.	Discussion

A.	Legal Standards

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and (g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

The standards for granting a Petition for Reconsideration were set forth in Duick as follows:

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

	In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:

	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).

		Under the standards of Duick, a Petition for Reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559. 

	We note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

B.	December 2016 Order

	1.	Partial Settlement

		In our December 2016 Order, we first discussed the Partial Settlement and Noble’s Objections thereto.  We also discussed Noble’s Exceptions to the ALJ’s Recommended Decision regarding an issue involving PECO’s recovery from its distribution customers of certain PJM charges through its Non-Bypassable Transmission Charge, as provided for in the Partial Settlement.  We rejected Noble’s arguments on this issue, denied Noble’s Exceptions, and adopted the ALJ’s recommendation that Noble’s Objections to the Partial Settlement be denied.  December 2016 Order at 33-34, 65-66. We also concluded that the Partial Settlement was reasonable and in the public interest, and we adopted the ALJ’s recommendation to approve the Partial Settlement without modification.  Id. at 34-36, 65.

	2.	CAP Shopping Issue

		We next discussed the CAP shopping issue, noting that this was the only issue that was not resolved by the Partial Settlement.  This issue involved the question of whether the Commission should adopt a CAP shopping plan proposed by CAUSE-PA in this proceeding, or whether the Commission, instead, should defer the matter of CAP shopping to a separate proceeding addressing new CAP shopping rules filed by PECO on September 1, 2016, under its DSP II docket, in response to a Secretarial Letter issued by the Commission on May 11, 2016 (May 2016 Secretarial Letter).  December 2016 Order at 37.
		Before addressing the Parties’ positions with regard to the CAP shopping issue, we first provided the background history of the CAP shopping issue in PECO’s service territory.[footnoteRef:4]  We explained that in an Order entered January 24, 2014, in PECO’s DSP II proceeding (PECO DSP II January 2014 Order), the Commission rejected a CAP shopping plan proposed by PECO in that proceeding.  December 2016 Order at 37-38.  As we noted, appeals of the PECO DSP II January 2014 Order were taken by the OCA and CAUSE-PA.  In an Opinion issued in Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania v. Pa. PUC, 120 A.3d 1087 (Pa. Cmwlth. 2015) (CAUSE-PA), the Commonwealth Court determined that the Commission had the authority to impose or approve CAP rules that limit the terms of offers from electric generation suppliers (EGSs) to ensure adequately-funded, cost-effective and affordable universal service programs.  Nevertheless, in the case before it, the Court concluded that record evidence supported the Commission’s finding that an EGS price ceiling would be anti-competitive and limit the choices available to PECO’s CAP customers.  However, the Court found that there was a statutory basis and sufficient record evidence to support the OCA’s proposed prohibition against early termination and cancellation fees.  Therefore, the Court remanded the case to the Commission for further proceedings.  December 2016 Order at 38 (citing CAUSE-PA at 1087, 1103-1104, 1106-1109). [4: 		This background history is set forth in detail on pages 37- 40 of the December 2016 Order.] 

  
		We next noted that in our May 2016 Secretarial Letter, we directed PECO to file with the Secretary and serve on the parties in its current Default Service Plan and Universal Service and Energy Conservation Plan dockets, a proposed rule revision to its CAP Shopping Plan in its current DSP III, consistent with the Commonwealth Court’s Order in CAUSE-PA.  Specifically, our May 2016 Secretarial Letter stated:

PECO’s filing should include: (1) proposed language of the rule; (2) a proposed timeline and effective date; and (3) a proposed plan to collect data upon which to base an analysis of the CAP shopping program experiences, evaluations, and recommendations.  PECO’s filing will be subject to public comment and final review and approval by the Commission.


December 2016 Order at 38-39 (quoting May 2016 Secretarial Letter at 2 (footnote omitted)).  In response, on September 1, 2016, PECO filed its proposed CAP rule revision to implement CAP shopping in its service territory (September 2016 CAP Rule Change Filing).  The CAP shopping program set forth therein was proposed to become effective on April 14, 2017, under the Company’s current DSP III plan.  December 2016 Order at 39-40. 

		We also noted that on November 18, 2016, the Commission issued a Secretarial Letter at PECO’s DSP II docket (November 2016 Secretarial Letter), which confirmed that interested parties may file written comments at that docket regarding PECO’s September 2016 CAP Rule Change Filing.  The November 2016 Secretarial Letter indicated that Comments would be due on or before December 2, 2016, and Reply Comments would be due on or before December 12, 2016.[footnoteRef:5]  December 2016 Order at 40 (citing November 2016 Secretarial Letter at 2). [5: 		We note that Comments were filed at the DSP II docket on December 2, 2016 by CAUSE/TURN, the OCA and RESA.  Reply Comments were filed on December 12, 2016 by PECO, CAUSE/TURN, the OCA, and RESA.] 


		Following our presentation of the background to the CAP shopping issue, we discussed in detail the positions of the Parties on this issue.  We noted that CAUSE-PA, the OCA, and TURN et al. all argued that the Commission has the authority under the Electricity Generation Customer Choice and Competition Act (Competition Act or Choice Act),[footnoteRef:6] and in accordance with the Commonwealth Court’s Opinion in CAUSE-PA, to impose restrictions on the ability of CAP customers to shop for electric supply.  Thus, these parties supported the adoption of CAUSE-PA’s proposed CAP Standard Offer Program (CAP-SOP), which CAUSE-PA contended would permit PECO’s CAP customers to shop under a program that maintains affordability of electric service for these customers.  December 2016 Order at 41-48.  The proposed CAP-SOP contained the following criteria: [6: 		Act 138 of 1996, as amended by Act 129 of 2008 (Act 129), codified at 66 Pa. C.S. §§ 2801, et seq. ] 


· The CAP-SOP would be the only means through which a CAP customer could shop and remain eligible for CAP benefits.  Any shopping request from a CAP customer that does not get processed through the SOP would be denied. 

· EGSs which volunteer to participate would have to agree to serve these CAP customers at a 7% discount off the PTC at the time of enrollment and, if the PTC drops more than 7% at any time during the customer’s enrollment, the EGS would have to either re-enroll the customer in a new CAP-SOP enrollment with a new 7% off the then applicable PTC or return the customer to default service. 

· If returned to default service, the customer could affirmatively re-enroll in the CAP-SOP with another supplier, if they so desire.  Suppliers are already monitoring the PTC to determine whether to participate in the SOP and what offers to make to customers.  As such, they will be able to readily determine when the PTC price drops by more than 7%, triggering their obligation to either adjust their CAP enrollee’s contract terms or return the customer to default service. 

· At the end of the 12-month CAP-SOP contract, participating EGSs would either re-enroll the CAP customers in a new CAP-SOP contract that is 7% off the then-applicable PTC (subject to the same terms noted above).  Or, if they decide to stop serving CAP customers, the customer would be returned to default service.  EGSs would not be allowed to enroll the CAP customer in a contract outside of the SOP. 

· Like all SOP customers, CAP customers would be able to leave the SOP contract at any time, without facing termination or cancellation fees.


December 2016 Order at 44-45 (citing CAUSE-PA M.B. at 31).

		We next pointed out that I&E did not support the adoption of the CAP-SOP, and RESA urged the Commission to reject the CAP-SOP, arguing that further restrictions on CAP shopping in PECO’s service territory were not warranted.  December 2016 Order at 48-50.  In addition, we explained PECO’s position that the ability of its CAP customers to shop should not be addressed in this proceeding, but rather, should be addressed when the Commission considers the Company’s September 2016 CAP Rule Change Filing, which it filed under its DSP II docket.  We noted PECO’s argument that its September 2016 CAP Rule Change Filing was consistent with the PECO DSP II January 2014 Order and the May 2016 Secretarial Letter, and therefore, it would not be appropriate for the Commission to consider the proposed CAP-SOP in this proceeding.  December 2016 Order at 50 (citing PECO M.B. at 9; R.B. at 3).

		Following our discussion of the Parties’ positions, we explained the ALJ’s recommendation on this issue.  We noted that while the ALJ found that CAUSE-PA, the OCA and TURN et al. made valid points regarding CAP shopping, she determined that PECO must be allowed to present its CAP shopping plan in its DSP II proceeding.  She expressed concern that if she were to rule on the proposals submitted in this proceeding, it might conflict with a ruling in the other proceeding.  Accordingly, the ALJ declined to address the CAP shopping issue in this proceeding and recommended that PECO’s proposal to file its plan in a separate proceeding be approved.  December 2016 Order at 51 (citing R.D. at 57-58). 

		We next discussed the Parties’ Exceptions to the ALJ’s recommendation on this issue.  We noted that both CAUSE/TURN and the OCA objected to the ALJ’s recommendation to defer the CAP shopping issue to the DSP II proceeding.  CAUSE/TURN and the OCA argued that a complete record on the issue was developed in the instant proceeding, and that the proposed CAP-SOP was shown to be a reasonable program to allow PECO’s CAP customers to shop for affordable electric generation supply during the DSP IV period.  Thus, CAUSE/TURN and the OCA asserted that the Commission must consider the matter of CAP shopping in this proceeding, and that the proposed CAP-SOP must be addressed on its merits.  December 2016 Order at 52-57.  We also noted CAUSE/TURN’s concern that if the issue of CAP shopping were deferred to the DSP II proceeding, participation by the Parties would be limited to unverified comments that will not be subject to cross examination, and CAUSE/TURN may be deprived of due process because they will not be given the ability to pursue a rule or order, to present evidence, and to obtain a decision based on current facts and circumstances.  Id. at 52 (citing CAUSE/TURN Exc. at 8, 10).  

		We then discussed the Replies to Exceptions presented by RESA and PECO.  We noted that both of these Parties contended that the evidence presented by CAUSE/TURN and the OCA was not relevant to CAP shopping in PECO’s service territory, and did not support approval of the CAP-SOP.  We also noted that both RESA and PECO dismissed CAUSE/TURN’s due process concerns, arguing that CAUSE/TURN will be permitted to submit comments on PECO’s CAP shopping plan at the Company’s DSP II docket, pursuant to the May 2016 Secretarial Letter.  December 2016 Order at 58-61.  

		Finally, we presented our disposition of the CAP shopping issue, in which we adopted the ALJ’s recommendation to defer the matter to PECO’s DSP II proceeding at Docket No. P-2012-2283641, stating that we intend to fully address CAP shopping when we consider PECO’s 2016 CAP Rule Change Filing in that proceeding.  We explained that because the 2016 CAP Rule Change Filing was still pending before this Commission, we did not believe it appropriate for us to decide issues relating to the ability of PECO’s CAP customers to shop in this DSP IV proceeding, particularly as we were awaiting the receipt of comments from the parties in the DSP II proceeding.  Rather, we stated that we intend to fully address the matter of CAP shopping in PECO’s service territory in the context of the remanded proceeding under PECO’s DSP II docket, when we consider PECO’s 2016 CAP Rule Change Filing.  December 2016 Order at 61-62.  

		In addition, we stated that although we declined to address the CAP shopping issue at this time, we have every intention of fully considering the positions of all interested parties, including all parties to this proceeding, regarding PECO’s 2016 CAP Rule Change Filing and the ability of PECO’s CAP customers to shop for competitive generation supply.  We pointed out that, as set forth in the May 2016 Secretarial Letter and the November 2016 Secretarial Letter, PECO’s 2016 CAP Rule Change Filing is subject to public comment.  Thus, we noted that CAUSE/TURN and all other interested stakeholders will be free to present their positions on PECO’s CAP shopping plan through the submission of comments to the 2016 CAP Rule Change Filing at Docket No. P-2012-2283641.  In addition, we explained that we will take official notice of the documents constituting the record in this proceeding when we consider PECO’s 2016 CAP Rule Change Filing at Docket No. P-2012-2283641, pursuant to 52 Pa. Code § 5.406 relating to public documents, 52 Pa. Code § 5.407 relating to records of other proceedings, and 52 Pa. Code § 5.408 relating to official and judicial notice of fact.  We found that this process would address the due process concerns of CAUSE/TURN.  December 2016 Order at 62.

C.	Petitions and Answers Thereto

	1.	CAUSE/TURN Petition

		In their Joint Petition, CAUSE/TURN first assert that the December 2016 Order “lacks sufficient clarity and/or issues conflicting guidance regarding its intended process to incorporate the record from DSP IV into DSP II.”  CAUSE/TURN contend that our intention to take official notice of the documents constituting the record in this proceeding when we consider PECO’s 2016 CAP Rule Change Filing in the DSP II proceeding is problematic.  In this regard, CAUSE/TURN argue as follows:

Specifically, to take official notice, the record from both DSP II and DSP IV must be certified with particularity and the evidence weighed and evaluated by a trier of fact.  Taking official notice is inadequate in itself because the evidence submitted in DSP IV has not been weighed, and the persuasiveness of the briefs submitted in DSP IV has not been measured.  Indeed, there are no findings of fact or conclusions of law with which to guide the Commission’s consideration of the evidence from the record in DSP IV.


CAUSE/TURN Petition at 5-6 (emphasis in original).

		CAUSE/TURN further argue that the Regulations regarding official notice cited in the December 2016 Order are not sufficient to allow us to incorporate the record from this DSP IV proceeding into the record of the DSP II proceeding.  CAUSE/TURN assert that Section 5.406 of our Regulations, 52 Pa. Code § 5.406, regarding public documents only pertains to specific reports, decisions, or opinions on file with the Commission or issued by an agency, committee, or commission that are offered in evidence, while Section 5.408 of our Regulations, 52 Pa. Code § 5.406, only allows for judicial or official notice of facts.  CAUSE/TURN state that in this DSP IV proceeding, neither the ALJ nor the Commission made any findings of fact on the issue of CAP shopping, or made any determinations about credibility, weight, or substance of the evidence.  CAUSE/TURN Petition at 6.

		With regard to Section 5.407 of our Regulations, 52 Pa. Code § 5.406, relating to records of other proceedings, CAUSE/TURN contend that while this rule may come closest to allowing the Commission to incorporate the full record of this proceeding into DSP II, it only contemplates that parties, as opposed to the Commission, may introduce a record from one proceeding into evidence in another litigated proceeding, and instructs that the portions of the record to be incorporated be identified with particularity.  CAUSE/TURN argue that even if the Commission could, sua sponte, incorporate the record from DSP IV into DSP II, the Commission still would be required to state, with particularity, the portions of the record it seeks to incorporate, which it did not do in the December 2016 Order.  CAUSE/TURN Petition at 6-7.

		In addition, CAUSE/TURN assert that it is unclear what evidence the Commission will consider in making its final determination on CAP shopping in DSP II, since there are no findings of fact from DSP IV with regard to CAP shopping. CAUSE/TURN express concern that the lack of explicit factual findings may lead the Commission to assign insufficient weight to the evidence presented on the record in the instant proceeding.  Moreover, CAUSE/TURN assert that it is not clear whether the Commission intends to consider unsworn comments of interested parties filed in the DSP II proceeding along with its review of sworn record testimony from the instant proceeding.  CAUSE/TURN Petition at 7.

		CAUSE/TURN conclude that to resolve these alleged procedural shortcomings in the December 2016 Order, we should clarify and/or reconsider the December 2016 Order, and provide a clear explanation of how we plan to adequately incorporate the record from the current DSP IV proceeding into the record of the DSP II proceeding, and how it will weigh the facts and evidence before it.  CAUSE/TURN at 7.  In this regard, CAUSE/TURN suggest the following solution:

[T]he best course of action would be to consolidate the dockets and certify the DSP II and DSP IV CAP shopping records to ALJ Fordham – who previously issued a Recommended Decision in both DSP II and DSP IV and, thus, is familiar with the record evidence presented thus far – to issue findings of fact and a Recommended Decision on the issue of CAP shopping.


Id. at 7-8.

		Finally, CAUSE/TURN assert that our deferral of a determination regarding the CAP shopping issue in the instant proceeding is contrary to the Commission’s ongoing duty to ensure the affordability and cost-effectiveness of universal service programming.  CAUSE/TURN are troubled by our refusal to consider the CAP shopping proposals submitted in this DSP IV proceeding in favor of ruling on the CAP shopping issue “in an expired DSP II plan, to be effective in an ongoing DSP III plan period (but without any record thereon in the DSP III docket). . .”  CAUSE/TURN Petition at 8.  CAUSE/TURN submit that, contrary to our apparent belief, the Commonwealth Court’s decision in CAUSE-PA does not require the Commission to rule on PECO’s future CAP shopping program within the context of the DSP II proceeding when a more up-to-date record on the issue was developed in the instant proceeding.  Rather, CAUSE/TURN argue that CAUSE-PA requires the Commission to fulfill duties of a “continuing nature” to protect CAP affordability and cost-effectiveness in conformance with the Choice Act.  CAUSE/TURN Petition at 9-10 (citing CAUSE-PA at 1108).  Accordingly, CAUSE/TURN assert that the Commission should reach a decision on the merits of the CAP shopping proposals in the instant proceeding.  CAUSE/TURN Petition at 10.

	2.	OCA Petition

		In its Petition, the OCA also questions our decision to defer ruling on the ability of PECO’s CAP customers to shop for electric supply to the DSP II proceeding.  The OCA argues that pursuant to the November 2016 Secretarial Letter, the scope of our review in that proceeding is limited to issues related to a CAP rule revision made in a tariff filing (i.e., PECO’s September 2016 CAP Rule Change Filing), while the instant DSP IV proceeding provides full updated information and a complete record on CAP shopping.  Thus, the OCA submits that the CAP shopping issue discussed in the instant proceeding is ripe for a decision on the merits.  OCA Petition at 5.

		In the alternative, the OCA requests that we clarify and set forth a procedure for full consideration of the evidence in both the DSP II and DSP IV dockets because it contends that it is not clear how we intend to consider the substantial evidence that has been developed in the instant proceeding in our ruling on CAP shopping in DSP II.  The OCA recommends that we consolidate the two proceedings and refer the matter back to ALJ Fordham for a decision on the merits, pursuant to 52 Pa. Code § 5.81.[footnoteRef:7]  Like CAUSE/TURN, the OCA notes that ALJ Fordham has heard all of the evidence and reviewed the record and the briefs in both the DSP II and DSP IV proceedings.  Thus, the OCA opines that ALJ Fordham “is well-positioned to establish findings of fact and to make a recommendation on the merits.”  OCA Petition at 5-6.  The OCA asserts that after the ALJ issues a Recommended Decision, the parties will have a full opportunity to file Exceptions and Reply Exceptions on the merits of the issue.  Id. at 6. [7: 		52 Pa. Code § 5.81(a) states:

The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.] 

	3.	PECO’s Answer to Petitions

		In its Answer, PECO asserts that the Petitions should be denied.  PECO contends that the Petitions did not present new and novel arguments and, thus, did not meet the Duick standards.  PECO submits that CAUSE/TURN and the OCA reiterate the same arguments they previously put forth in support of their respective positions that the CAP shopping issue must be addressed in the instant proceeding, and that the proposed CAP-SOP should be approved.  PECO asserts that the Commission fully considered these arguments in the December 2016 Order and determined that the implementation of CAP shopping in the Company’s service territory should be addressed in the context of the remanded DSP II proceeding.  According to PECO, the “lengthy discussion” on the issue set forth in our December 2016 Order illustrates we did not overlook any of CAUSE/TURN’s or the OCA’s arguments.  PECO Answer at 4-5.  

		In addition, PECO argues that CAUSE/TURN and the OCA failed to offer valid reasons why we must further clarify the process we will use in addressing CAP shopping in the DSP II proceeding.  According to PECO:

The OCA, CAUSE-PA, and [TURN et al.] have all filed comments and reply comments in the DSP II docket regarding CAP shopping and both their substantive and procedural concerns, and the Commission has assured all interested parties that it has “every intention” of “fully considering” the positions of those parties.  Furthermore, the Commission has formally incorporated the record of this proceeding in the DSP II docket to facilitate that consideration, and specifically granted [TURN et al.] the right to fully participate in the DSP II proceedings.  To the extent a party believes that any subsequent decision of the Commission in the DSP II docket is not based on substantial evidence or otherwise improper, that party will have the right to seek relief in that proceeding.

PECO Answer at 5-6 (footnotes omitted).
	4.	RESA’s Answer to Petitions

		In its Answer, RESA also contends that the Petitions of CAUSE/TURN and the OCA do not meet the Duick standard.  RESA Answer at 4.  With regard to the OCA’s contention that the scope of our review in the DSP II proceeding is limited to issues related to PECO’s CAP rule change proposed in a tariff filing, RESA asserts that this argument does not constitute an issue that was overlooked by the Commission.  RESA submits that the May 2016 Secretarial Letter made it clear that the matter to be addressed in the DSP II proceeding went beyond a traditional tariff filing, and this Commission was well aware of the nature of that proceeding at the time the December 2016 Order was issued.  Moreover, RESA argues that the December 2016 Order made it clear that we intend to fully address the CAP shopping issue in the DSP II proceeding.  Thus, RESA states, there is no reason to conclude that the Commission overlooked the nature of that proceeding.  RESA Answer at 4-5.

		RESA also criticizes CAUSE/TURN’s claims that the procedural rules set forth in Sections 5.406, 5.407 and 5.408 of our Regulations and cited in the December 2016 Order are insufficient to enable us to consider, in the DSP II proceeding, the record developed in the instant proceeding.  RESA contends that CAUSE/TURN’s arguments in this regard “simply rehash concerns that were raised during the exception phase and which the Commission specifically addressed in [the December 2016 Order].”  RESA Answer at 5-6.  Moreover, RESA asserts that there is no dispute regarding the contents of the record in this proceeding, and our intent to incorporate those parts of the record relating to CAP shopping into the DSP II proceeding cannot be seriously questioned.  RESA Answer at 6.

		RESA also dismisses CAUSE/TURN’s concern that there are no findings of fact or conclusions of law to the guide the Commission’s consideration of the evidence contained in the record in the instant proceeding.  RESA argues that the Commission is the ultimate trier of fact and decision maker regarding the weight to assign evidence, and thus, there is no need for an ALJ to issue a recommended decision on the issue before the Commission can make a final determination.  RESA notes that there are numerous examples of proceedings in which the Commission does not require a recommended decision before making a final determination.  Id. at 6-7.  RESA further asserts that there are numerous proceedings in which the Commission relies on comments to satisfy due process requirements, citing, in particular, the review of utilities’ universal service plans.  Thus, RESA concludes that there is nothing unusual or improper about our decision to incorporate the record in this proceeding into the DSP II proceeding, combined with the comments submitted in that proceeding.  Id. at 7.  According to RESA, there is no legitimate legal purpose to be served by sending this matter back to the ALJ for the issuance of a recommended decision, as this would further delay the ability of PECO’s CAP customers to shop.  Id. at 8.

		RESA also disagrees with CAUSE/TURN’s contention that the December 2016 Order is inconsistent with the Commonwealth Court’s decision in CAUSE-PA.  RESA argues that nothing in the Court’s decision directs that we impose restrictions on CAP shopping based on the experience of CAP customers in other utility service territories, as CAUSE/TURN had argued in this proceeding.  According to RESA, the Court’s determination that PECO’s CAP customers be permitted to shop with only a limitation on the assessment of early termination/cancellation fees, and that the impact of that decision be evaluated during the subsequent review of PECO’s universal service program, “makes perfect sense.”  RESA Answer at 9-10 (citing CAUSE-PA at 1105‑1108).  Thus, RESA asserts that, contrary to CAUSE/TURN’s argument, the December 2016 Order’s determination that CAP shopping issues be comprehensively addressed in the DSP II proceeding with the benefit of the record in the instant proceeding “is wholly consistent with the Commonwealth Court’s directives.”  RESA Answer at 10.

D.	Disposition

		As stated above, Petitions for Reconsideration are governed by Duick, which essentially requires a two-step analysis.  First, we determine whether a party has offered new or novel arguments, or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  We will not reconsider our previous decision based on arguments that have already been considered.  However, we will not necessarily modify our prior decision just because a party offers a new and novel argument, or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  The second step of the Duick analysis is, therefore, to evaluate the new or novel argument or overlooked consideration, in order to determine whether to modify our previous decision.

		Based on our review of the Petitions, and in light of the record in this proceeding and the circumstances surrounding PECO’s 2016 CAP Rule Change Filing, we find it appropriate to grant, in part, the Petitions.

		With respect to the contentions of the OCA and CAUSE/TURN that we should rule on the CAP shopping issue in the instant proceeding based on the merits of the proposals proffered herein, we find that neither of these Parties raise any new or novel arguments that would convince us to reconsider our original determination in this regard.  As PECO points out, we fully considered the economic and legal arguments raised by the Parties regarding the ability of PECO’s CAP customers to shop for electric generation supply, and the merits of the CAP-SOP, in the December 2016 Order.  See December 2016 Order at 41-61.  Based upon our review and analysis of those arguments, we determined that the implementation of CAP shopping in the Company’s service territory must not be addressed separately from our consideration of PECO’s 2016 CAP Rule Change Filing submitted in the remanded DSP II proceeding.  Id. at 61-62.  We find nothing in the Petitions that would persuade us to reconsider this determination.

		Nevertheless, we find that the circumstances surrounding our review of PECO’s 2016 CAP Rule Change Filing in the DSP II proceeding have changed since the issuance of the December 2016 Order, and therefore, we are inclined to reconsider our determination of how best to resolve the issue of CAP shopping in PECO’s service territory.  Specifically, as noted above, all Comments and Reply Comments regarding the 2016 CAP Rule Change Filing have now been received at the DSP II docket.  Thus, the due process rights of the parties in that proceeding have been met, and all that remains to be done in DSP II is for the Commission to rule on the Comments and Reply Comments and issue a decision on the 2016 CAP Rule Change Filing.  In addition, we find that the Petitions have raised valid concerns regarding how we intend to consider the evidence introduced in the instant proceeding with respect to CAP shopping, in conjunction with our consideration of the 2016 CAP Rule Change Filing and the Comments and Reply Comments filed thereto in DSP II.  As noted, we clearly stated in the December 2016 Order that (1) we fully intend to address the matter of CAP shopping within the context of the DSP II proceeding; (2) we have every intention of fully considering the positions of all interested parties, including all parties to the instant proceeding; and (3) we intend to incorporate the record developed in this proceeding into the DSP II proceeding.  December 2016 Order at 61-62.  Nevertheless, upon consideration of the arguments set forth in the Petitions, we find that a more definitive procedure must be established to ensure that the record in the instant proceeding is thoroughly and properly considered and evaluated, along with the Comments and Reply Comments that have been submitted with regard to PECO’s 2016 CAP Rule Change Filing in the DSP II proceeding.

		Accordingly, as it is clear that both the instant proceeding and the DSP II proceeding comprise common questions of law and fact with regard to the matter of CAP customer shopping in PECO’s service territory, we shall consolidate this DSP IV proceeding, docketed at P-2016-2534980, and the DSP II proceeding, docketed at P‑2012-2283641, pursuant to 52 Pa. Code § 5.81(a), for the purpose of addressing the CAP shopping issue.  We shall further direct that the consolidated proceeding be referred to the Office of Administrative Law Judge for further proceedings as may be necessary and a decision on the merits of PECO’s 2016 CAP Rule Change Filing, the CAP-SOP proposed in this DSP IV proceeding, and all issues relating to the ability of CAP customers to shop for electric generation supply in PECO’s service territory.  We are of the opinion that consolidating the DSP II and DSP IV proceedings will provide the most appropriate means of ensuring that due process is provided to all affected parties and that the positions of these parties are fully and fairly evaluated.  It will also provide this Commission with a single decision containing findings of fact and conclusions of law from which we can evaluate the issues pertaining to the ability of PECO’s CAP customers to shop for electric generation supply, and from which the parties will have the opportunity to file Exceptions and Replies to Exceptions.

IV.	Conclusion

		Based on the foregoing, we shall (1) grant, in part, the Petitions; (2) consolidate the proceeding at Docket No. P-2016-2534980 with the proceeding at Docket No. P‑2012-2283641, pursuant to 52 Pa. Code § 5.81(a); and (3) refer the consolidated proceeding to the Office of Administrative Law Judge for further proceedings as may be necessary and a decision on the merits of PECO’s 2016 CAP Rule Change Filing, the CAP-SOP proposed in this DSP IV proceeding, and all issues relating to the ability of CAP customers to shop for electric generation supply in PECO’s service territory; THEREFORE,

		IT IS ORDERED:

		1.	That the Joint Petition for Reconsideration and/or Clarification of the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania and the Tenant Union Representative Network and the Action Alliance of Senior Citizens of Greater Philadelphia, filed on December 19, 2016, relative to the Opinion and Order entered herein on December 8, 2016, is granted, in part, consistent with this Opinion and Order.

		2.	That the Petition for Reconsideration and/or Clarification of the Office of Consumer Advocate, filed on December 19, 2016 and updated on December 20, 2016, relative to the Opinion and Order entered herein on December 8, 2016, is granted, in part, consistent with this Opinion and Order.

		3.	That the  proceedings docketed at P-2016-2534980 and P‑2012-2283641, respectively, shall be consolidated, pursuant to 52 Pa. Code § 5.81(a), and the consolidated proceeding referred to the Office of Administrative Law Judge for hearing and decision, consistent with this Opinion and Order.  

		4.	That a copy of this Opinion and Order be served on all Parties to the proceedings at Docket Nos. P-2016-2534980 and P-2012-2283641.
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BY THE COMMISSION,


Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: March 16, 2017

ORDER ENTERED:  March 16, 2017
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