BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Richard and Marie A. Fugo				:
							:
[bookmark: _GoBack]	v.						:		C-2015-2519399
							:
Pennsylvania–American Water Company		:



FIRST INTERIM ORDER 
DENYING RESPONDENT’S MOTION FOR JUDGMENT ON THE PLEADINGS


Before
Mark A. Hoyer
Deputy Chief Administrative Law Judge


		This interim order denies the motion for judgment on the pleadings.  


HISTORY OF THE PROCEEDING


		Richard and Marie A. Fugo (Complainants) filed a formal complaint on December 14, 2015, with the Pennsylvania Public Utility Commission (Commission) at Docket No. C‑2015-2519939 against Pennsylvania–American Water Company (Respondent or PAWC).  The complaint alleges that PAWC was not given permission to install a smart meter and that the installation of a new smart meter would have a negative impact on “our staff and patients.”  As relief, Complainants requested that the present metering system remain intact.  

		On January 11, 2016, PAWC filed an answer and new matter.  PAWC denied the material allegations contained in the complaint but admitted that it sought to replace the meter and include the installation of a radio receiving device which would enable PAWC to obtain remote readings and eliminate the need for meter readings during inclement weather.  PAWC requested that the complaint be dismissed with prejudice.  Complainants did not file an answer to Respondent’s new matter.   

		On August 9, 2016, a Telephonic Hearing Notice was mailed to the parties scheduling an initial telephonic hearing for September 13, 2016.  A standard Prehearing Order was issued by me on August 10, 2016.  On September 1, 2016, PAWC filed a Motion for Judgment on the Pleadings.  Complainants did not file an answer to PAWC’s motion.  The scheduling hearing was cancelled.  

		On November 10, 2016, a Prehearing Conference Notice was mailed to the parties scheduling an initial telephonic prehearing conference for December 22, 2016 to discuss, among other things, the Respondent’s Motion for Judgment on the Pleadings and the burden of proof.  The conference was held as scheduled but Complainants failed to appear.  Michael A. Gruin, Esquire appeared on behalf of PAWC.  

On February 23, 2017, a Telephonic Hearing Notice was mailed to the parties scheduling an initial telephonic hearing for Wednesday, March 22, 2017, at 10:00 a.m.  A Second Prehearing Order was issued by me on March 1, 2017.     

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit parties to file preliminary motions.[footnoteRef:1]  The Commission’s regulation at 52 Pa.Code § 5.102(a), permits any party to move for judgment on the pleadings or summary judgment after the pleadings are closed, but within such time as not to delay a hearing.  The presiding officer will grant a preliminary motion if the record shows that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.[footnoteRef:2]   [1:  	52 Pa.Code §§ 5.101-103.
]  [2:  	52 Pa.Code § 5.102(d)(1).  
] 


The moving party bears the burden of showing that no genuine issue of material fact exists and that he is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.[footnoteRef:3]  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.[footnoteRef:4]  Judgment will be granted only where the right is clear and free from doubt.   [3:  	First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa.Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa.Cmwlth. 1976).  
]  [4:  	Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).] 


The undersigned concludes that an evidentiary hearing is needed here.  There are material issues of fact present in this case.  Complainants bear the burden of proving that the installation of a new meter which includes the installation of a radio receiving device would have a negative health impact on “staff and patients.”  

		THEREFORE,

		IT IS ORDERED:

		 That the Motion for Judgment on the Pleadings filed by Respondent, Pennsylvania–American Water Company, at Docket No. C-2015-2519399, is denied.  		   


Date:  March 17, 2017				______________________________
							Mark A. Hoyer
								Deputy Chief Administrative Law Judge
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