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Commissioners Present:

Gladys M. Brown, Chairman 
Andrew G. Place, Vice Chairman
John F. Coleman, Jr., Joint Statement, dissenting
Robert F. Powelson, Joint Statement, dissenting
David W. Sweet


Kimekia Mayo 	 
	 
	v. 	 	C-2016-2562263 
	 
Philadelphia Gas Works 	

OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision Sustaining Preliminary Objections and Dismissing Complaint (Initial Decision or I.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued November 10, 2016.  The Initial Decision granted Preliminary Objections filed by Philadelphia Gas Works (PGW) requesting the summary dismissal of the formal complaint (Complaint) filed by Ms. Kimekia Mayo (Ms. Mayo or Complainant).  The presiding ALJ, as motions judge, granted the Preliminary Objections on reaching the conclusion, inter alia, that the dispute raised in the Complaint was time-barred by the limitations of actions provisions in the Public Utility Code (Code), Section 3314, 66 Pa. C.S. § 3314.  No Exceptions were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Code, 66 Pa. C.S. § 332(h).  On consideration of the averments in the Complaint, we shall reverse the Initial Decision and remand this matter to the Office of Administrative Law Judge for such further proceedings as may be necessary.   

Procedural History 

On August 12, 2016, Ms. Mayo filed a formal complaint with the Commission naming PGW as Respondent.  The Complaint is an appeal of a Bureau of Consumer Services (BCS) informal complaint docketed at No. 3425795.  See PGW New Matter, infra, at ¶ 12.  The Complaint disputed responsibility for charges for utility bills rendered by PGW for a period from 2004 until 2006.  Complainant avers that she was a ward of the state under the responsibility of the Department of Human Services (DHS) for the bulk of the period in which the charges accrued, and never signed an agreement to be responsible for the bills.  Complainant further states that during 2004-2006 she was in a program for adolescents and fully supported by the “government.”  Complaint at ¶ 4.    

Based on the above cited facts, Complainant expressed her belief that she should not be responsible for the utility charges that accrued during such time as she was in the program pursuant to DHS supervision and authority and unable to take care of herself.  See Complaint at ¶ 4.  Complainant states that after she was no longer in the program (2006), she received a high bill for which she was never able to catch up in payments.  Id.

For relief, Complainant requested that her “case be reopened” and the charges from 2004-2006 be removed.  See Complaint at ¶ 5.

On September 7, 2016, PGW filed an Answer, New Matter and, under separate cover, Preliminary Objections endorsed with a Notice to Plead.  

In its Answer, PGW admitted and denied the material averments in the Complaint.  PGW further provided factual reply to the Complaint which included a billing history of the service relationship between PGW and Complainant at various service account residences.  

PGW answered that Complainant established service at the current service address, December 19, 2014.  PGW further responded that on August 10, 2016, Complainant requested that service to the address be terminated, effective August 11, 2016.  Answer at ¶ 4.  It appears that the termination request was processed on or about, August 15, 2016.  Prior to this, PGW issued a termination notice for an unpaid accumulated balance due, August 6, 2016, with a shut off date sixty days after August 22, 2016.  During the interim, a payment on the account was tendered in the form of a check, but returned for insufficient funds.  Id.
 
In New Matter, PGW lists six prior service account addresses under which it states Complainant received service.  PGW sets forth a general account history of these service account addresses, including the Complainant’s filing of an informal complaint with the Commission’s BCS, up to the period of the account in dispute in the present case.  New Matter ¶¶ 9-14.

Finally, in New Matter, PGW takes the position that Complainant has lost her right to pursue litigation regarding the bill for gas service at her previous service addresses.  This is so, asserts PGW, as any cause of action arising from those bills falls outside the statute of limitations.  PGW relies upon Section 3314 of the Code, 66 Pa. C.S. § 3314, for the proposition that no action for recovery of any penalties or forfeitures, or any prosecution may be maintained unless brought within three years of the date the liability arose.  New Matter  ¶ 15.  Based on the foregoing, PGW argued that the Commission lacks jurisdiction to entertain an action for liability arising more than three years from the date the liability arose.  New Matter ¶ 16.

In its Preliminary Objections, PGW additionally relies upon Section 3314 of the Code and the Commission’s Rules of Practice and Procedure, 52 Pa. Code § 5.101(a)(2), to argue that due to the limitations of actions barring prosecutions for liability arising more than three years from the date of the Complaint, such allegations are “impertinent” matter under the Commission’s Rules.  As impertinent matter, the allegations pertaining to those periods should be stricken and the Complaint dismissed.                

Discussion 

ALJ Salapa made six Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

ALJ Salapa appropriately discussed those considerations pertaining to preliminary objection practice pursuant to the Commission’s Rules of Practice and Procedure.  I.D. at 4-5.

Section 5.101 of the Commission’s Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
[bookmark: 5.101.] 	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
   	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
   	(3)	Insufficient specificity of a pleading. 
   	(4)	Legal insufficiency of a pleading. 
   	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

 (7)  	Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  I.D. at 4, citing Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  A preliminary objection asserting lack of Commission jurisdiction, pursuant to the Commission’s Rules of Practice and Procedure, is analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  Id.  

What is seldom, if ever, discussed, however, in drawing the comparison to preliminary objection practice before the Commission and Pennsylvania civil practice, is that, according to Pa. Rule of Civ. Pro. 1028(c)-(e), leave to amend complaints is freely given.  Also, the rule authorizes a court to decide facts which may bear on sustaining or overruling preliminary objections by depositions or otherwise.  American Housing Trust, III v. Jones, 548 Pa. 311, 315, 696 A.2d 1181, 83-84 (1997).  

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  I.D. at 4, citing Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. P.U.C. 24 (1988).  Id. 

    Presiding ALJ Salapa, after accepting as true all the facts alleged in the Complaint, concluded that Complainant is not entitled to relief as a matter of law.  I.D. at 7.  He based his conclusion on the observation that the dispute alleged in the Complaint arose prior to August 12, 2013.  Therefore, ALJ Salapa agreed with the position of PGW that claims prosecuted in the Complaint were time-barred by the three-year statute of limitations at 66 Pa. C.S. § 3314.  Id., citing Counsel v. Philadelphia Gas Works, Docket No. C-2014-2438368 (Order entered November 19, 2015) and Pearson v. Duquesne Light Company, Docket No.C-2015-2465168 (Final Order entered July 7, 2015).

ALJ Salapa further concluded that interposing the defense of lack of Commission jurisdiction based on Section 3314 was properly raised by PGW in its Preliminary Objections and that the provisions of Section 3314 are “non-waivable.”  See I.D. at 6-7.   





Disposition

The Commission has generally expressed a preference that Administrative Law Judges refrain from dismissing complaints involving unrepresented complainants without first giving them the opportunity to be heard orally and develop a sufficient record.  See, e.g., Richard Carlock v. The United Telephone Company of Pa., Docket No. F-00163617 (Order entered July 14, 1993) (Carlock).  We have noted in Wroblewski v. Pennsylvania Electric Company, Docket No. C-2008-2058385 (Order entered May 15, 2009) (Wroblewski), however, that Carlock did not absolutely preclude a disposition on the pleadings without a hearing. 

This case involves a decision that dismisses a Complaint filed by a consumer concerning the financial liability for an arrearage that arose, at least in part, based on the pleadings, before the three-year period set forth in Section 3314(a) of the Code, 66 Pa. C.S. § 3314(a).  This provision states:

(a) General rule. --

No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.

Because the Complaint has been dismissed on consideration of, and sustaining of PGW’s Preliminary Objections, facts which we believe are necessary to make a conclusive determination on this matter have not been entered into the record.  See Douglas and Diane P. Evans v. PECO Energy Co., Docket No. C-2014-2368477 (Order entered December 19, 2013) (for purposes of disposing of a preliminary objection, the Commission must accept as true all well-pleaded material facts of the nonmoving party, as well as every reasonable inference from those facts); see also, County of Allegheny v. Comm. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Comm. of Pa. v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).   

While the presiding ALJ read the Complaint to conclude that Complainant was seeking relief from amounts that accrued in 2004-2006, which period is clearly outside of the statutory period for our consideration, our reading of the Complaint and on drawing every reasonable inference therefrom, is broader.  The Complaint also appears to be a request for a payment arrangement for arrears which may or may not be subject to the three-year statute of limitations.  See, e.g., 52 Pa. Code § 56.35.  Without an evidentiary hearing, we are unable to ascertain if any amount is, in fact, eligible for a payment arrangement.  See American Housing Trust, III v. Jones, supra.  
 
Conclusion

Based on our review, we shall reverse the Initial Decision Sustaining Preliminary Objections and Dismissing Complaint, consistent with this Opinion and Order, and remand this matter to the Office of Administrative Law Judge for such further proceedings as may be necessary;  THEREFORE,

		IT IS ORDERED:

1. That the Initial Decision Sustaining Preliminary Objections and Dismissing Complaint of Administrative Law Judge David A. Salapa, issued November 10, 2016, is reversed, consistent with this Opinion and Order.

That this matter is remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary.   

[image: ] 					BY THE COMMISSION


						Rosemary Chiavetta
						Secretary

(SEAL)
ORDER ADOPTED:   February 9, 2017 
ORDER ENTERED:   March 17, 2017
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