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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the “Exceptions” of Verdell Reese (Complainant) filed on March 23, 2016, [footnoteRef:1], [footnoteRef:2] to the Initial Decision (I.D.) of Administrative Law Judge Darlene D. Heep (ALJ), which was issued on January 28, 2016, in the above-captioned proceeding.  Philadelphia Gas Works (PGW, Company or Respondent) filed Replies to Exceptions on April 5, 2016.  For the reasons stated below, we shall adopt the ALJ’s Initial Decision and deny the Complainant’s Petition for Reconsideration. [1: 	The “Exceptions” that were filed with the Secretary’s Bureau on March 23, 2016, did not include a Certificate of Service.  As such, by letter dated March 24, 2016, the Secretary’s Bureau provided a copy of the “Exceptions” to the Respondent.]  [2: 	For the reasons discussed herein, we will consider the Complainant’s “Exceptions” as a Petition for Reconsideration of our Final Order, entered on March 22, 2016, at this Docket (March 2016 Order).] 


History of the Proceeding

On October 12, 2015, the Complainant filed a Formal Complaint against PGW with the Commission.  The Complainant stated that her gas service had been terminated on April 1, 2015, due to her not being able to pay a $25,000 gas bill.  As relief, she requested that because she is a senior citizen on a fixed income with health problems, her gas service be reinstated and that her gas bill be expunged.  The Complainant stated that this will enable her to start over on a clean slate with a payment plan that is within her budget.  This Complaint represents a timely appeal of the Bureau of Consumer Services’ decision at Case No. 3381445.

		On November 3, 2015, PGW filed an Answer in which it admitted that the Complainant’s gas service was turned off on April 1, 2015, but denied the material allegations of the Complaint.  PGW noted that the Complainant established service at the service address on August 18, 1990, and that the Complainant filed for bankruptcy on January 31, 2012, under her PGW account number for a $12,711.63 account balance.  On that same day, PGW provided the Complainant with a new account number.  The Company explained that on October 24, 2012, the Complainant entered a payment agreement to pay $255 per month for up to twenty-four months for gas service under her post-bankruptcy account.  PGW further stated that in December 2012, the Complainant’s bankruptcy was dismissed and the $12,711.63 balance was transferred to the Complainant’s active account.  PGW noted that this agreement was broken on January 23, 2013, due to a lack of payments, and service was terminated.  Answer at 1-2.

	The ALJ conducted a hearing in this matter on January 12, 2016, but the Complainant did not appear for the hearing.  The Complainant was sent the standard hearing notice with the date, time, and location of the hearing.  The notice also informed that the case would be dismissed if the Complainant did not appear at the scheduled hearing and that any requests to change the hearing date must be submitted five days in advance of the hearing date.  The Complainant also was sent the standard prehearing order, which reaffirmed the date, time, and location of the hearing and which reaffirmed the procedures for requesting a change of the hearing date.  Neither the notice nor prehearing order was returned as undeliverable.  PGW, which was represented by counsel, moved that the matter be dismissed for failure to prosecute pursuant to 52 Pa. Code § 5.245, in accordance with Commission policy.  The record was closed on January 14, 2016.

		In her Initial Decision, issued on January 28, 2016, ALJ Heep dismissed the Complaint with prejudice for the failure to appear and prosecute.  Exceptions to the Initial Decision were due on or before February 17, 2016.  Since no Exceptions were filed by that date, the ALJ’s Initial Decision became final by operation of law.  However, on February 19, 2016, we issued a Secretarial Letter notifying the Parties that we rescinded our final action in this case and would grant the Parties a new period for filing Exceptions and Replies.  We explained that the Initial Decision was sent to the Complainant by certified mail but was returned to the Commission as undeliverable.  Upon investigation, our staff determined that the Complainant was ill and was temporarily living with her sister.  As such, pursuant to 52 Pa. Code § 1.15, we found that the Complainant demonstrated reasonable grounds for failing to file timely Exceptions.  As such, we directed that Exceptions be due on or before twenty days from the date of the Secretarial Letter, or by March 10, 2016.

		Due to the fact that exceptions were not received by the due date, we issued a Final Order on March 22, 2016, granting the Motion of PGW to dismiss the Complaint with prejudice for failure to prosecute.  As noted, Exceptions were deemed to be filed by the Complainant on March 23, 2016, and Replies to Exceptions were filed by PGW on April 5, 2016.  However, as discussed, infra, we shall treat the Complainant’s Exceptions as a Petition for Reconsideration of our Final Order issued March 22, 2016.
 
Discussion

Procedural Issue 

We begin by considering the nature of the Complainant’s filing because the analysis to be applied depends on the type of filing before us.  In this case, Exceptions to the Initial Decision were due on March 10, 2016.  Exceptions were not received by the Commission by the required due date.  Therefore, in accordance with Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the decision of the ALJ became final without further Commission action, and a Final Order was entered on March 22, 2016.  As a result of the procedural developments in this case, we will exercise our discretion and consider the Complainant’s Exceptions as a Petition for Reconsideration (Petition) of our March 2016 Order.

Legal Standards

Before addressing the Petition, it is noted that any issue that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).
	
The Code establishes a party’s right to seek relief following the issuance of final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 1982 Pa. PUC Lexis 4, *12-13:  
A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

	In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:  

	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  


		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Id. at *13.

ALJ’s Initial Decision

In her Initial Decision, ALJ Heep made ten Findings of Fact and reached three Conclusions of Law.  I.D. at 2-3, 4-5.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ found that it could be assumed that the Hearing Notice and Prehearing Order were received by the Complainant because each was sent in the ordinary course of business and neither was returned as undeliverable.  I.D. at 4 (citing Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 54 (1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997); Judge v. Celina Mutual Insurance Co., 444 A.2d 658 (Pa. Super. 1982).  The ALJ concluded that by failing to appear and proffer any evidence to support her Complaint, the Complainant failed to meet her burden of proof.  Therefore, the ALJ granted the motion of PGW by dismissing the Complaint with prejudice for the failure to appear and prosecute.  I.D. at 4-5.

Petition and Answer 

		In her Petition, the Complainant states that the problem with her gas bill started back in 2007 when her attorney filed for bankruptcy for her but it was not granted.  The Complainant asserts that she continued to pay her PGW bill during the bankruptcy.  Next, the Complainant states that her gas bill in November was $9,000; but in December 2014 she received a gas bill for $21,000.  The Complainant avers that PGW informed her that the reason for the $12,000 increase in her December 2014 bill was due to her bankruptcy.  The Complainant opines that it was difficult for her to understand how the bankruptcy from 2007 increased her gas bill seven years later.  The Complainant asserts that she does not owe PGW $25,000.  Petition at 1.

		Next, the Complainant states that 2015 was a very devastating year for her because she became ill, had to go to the hospital twice, and lost fifty pounds.  She asserts that PGW had all this information, including a doctor’s note, and they would not put her on a payment plan.  She questions why PGW added $12,000 to her bill and increased her bill after seven years.  The Complainant asserts that she is 76 years old, retired in 1998, is on a fixed income, and has various health issues.  The Complainant states that she requires heat due to her age, weight, health, and mobility, but it is not possible for her to pay $1,000 a month or even attempt to pay a $25,000 gas bill in full.  She further states that her health worsened due to a lack of heat and she had to move in with a relative in another state.  She asserts that if this bill is not resolved, she cannot stay in her house.  The Complainant requests that her gas be turned back on and the $25,000 bill be expunged from her record so she can start over with a clean slate and begin a new plan for payment of her gas bill.  Petition at 1.

In its reply, PGW avers that the Complainant fails to state in her Petition the reason for her failure to attend and prosecute the Initial Hearing of the Complaint on January 12, 2016.  According to PGW, the Complainant simply objects to the size of the final balance of the account for gas services including unpaid balances for gas service she incurred prior to 2007.  PGW contends that the Complainant merely attached the original Complaint to her Petition and restates her request for complete forgiveness of the outstanding balance on the account as well as her request for restoration of gas service.  As such, PGW requests that the Commission disregard the Complainant’s document and leave undisturbed its March 2016 Order.  Answer at 1-2.

Disposition

Based upon our review of the record of this proceeding, we shall deny the Complainant’s Petition for Reconsideration and adopt the Initial Decision.  In our view, the Complainant does not satisfy the Duick standards for reconsideration because she does not identify any “new or novel” arguments that would excuse her from her obligation to attend the evidentiary hearing.  The Complainant identified her age, retiree status and permanent, significant health problems in the Formal Complaint, and reiterates them in her Petition for Reconsideration.  However, even under the most liberal construction, we do not believe the Petition for Reconsideration can be reasonably construed as alleging that health problems led to the Complainant’s inability to appear at the hearing.  Rather, as previously stated, the Complainant in her Petition for Reconsideration does not offer an explanation for why she did not attend the hearing. 

This Commission routinely adjudicates complaints filed by persons of advanced age or who suffer from disability or significant health problems.  Our practices and procedures do not provide these individuals with an automatic dispensation from attending or otherwise participating in scheduled hearings.  Instead, we do have a process whereby these individuals may request continuances or special accommodations (e.g., a telephonic hearing), which are normally granted.  The Complainant did not avail herself of those options.  The establishment of a new precedent that excuses the chronically ill, elderly or retired from participation in evidentiary hearings as a matter of course would substantially prejudice the interests of the public, including both other customers and utilities, in the timely resolution of disputes, which in aggregate affects utility rates and service.

We have, on rare occasions, reversed or otherwise modified these Initial Decisions where the record showed that the Complainant had made a good faith effort to participate in the evidentiary hearing.[footnoteRef:3]  In this proceeding, there is no evidence that the Complainant made a good faith effort to attend the hearing.  By not attending the hearing, the Complainant took the risk that her Complaint would be dismissed, as explained in the Pre-Hearing Notice and Prehearing Order.  [3:  	See Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011).] 


Upon review, we are satisfied that this Complainant has been afforded robust due process.  The Complainant initially filed an Informal Complaint that was reviewed and decided by our BCS.  As part of this process, an offer of settlement was proposed to the customer that would have allowed service to be restored for substantially less than the past due amount.  However, that offer was not accepted by the Complainant who subsequently filed a Formal Complaint.  Once the Formal Complaint was filed, the parties were sent all of the standard notices for the scheduling of the hearing.  When we learned that the Initial Decision was returned, it was resent to the Complainant’s new address, and additional time was provided to her for the filing of an Exception.  While the Exception was filed late, we accepted it, and advanced the case as a Petition for Reconsideration for disposition.

It is true that, under Duick, we may consider “any matter” raised by a party that might cause us to exercise our discretion to modify a decision.  However, that discretion must be exercised prudently.  Based on the totality of the circumstances, we must conclude that it would be an abuse of our discretion to modify or otherwise set aside the Initial Decision.  Accordingly, we shall deny the Petition for Reconsideration and adopt the Initial Decision in its entirety.

Conclusion

Based on the foregoing discussion, we shall adopt the ALJ’s Initial Decision,  deny the Complainant’s Petition for Reconsideration, and dismiss the Complaint with prejudice, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Petition for Reconsideration filed by Verdell Reese on March 23, 2016 is denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Darlene D. Heep, issued on January 26, 2016, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed on October 12, 2015, by Verdell Reese against Philadelphia Gas Works, is dismissed, with prejudice.

4.	That the proceeding at this docket be marked closed.
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