	BEFORE THE
	PENNSYLVANIA PUBLIC UTILITY COMMISSION



Whemco-Steel Castings, Inc.				:
							:
	v.						:		C-2014-2459527		
							:
Duquesne Light Company				:



INITIAL DECISION


Before
Jeffrey A. Watson
Administrative Law Judge


This Initial Decision approves the request to withdraw the formal complaint  (complaint) filed by Whemco-Steel Castings, Inc. (Whemco or Complainant) against Duquesne Light Company (Duquesne Light or Respondent) at Docket No. C-2014-2459527.  

HISTORY OF THE PROCEEDING

		On December 23, 2014, Whemco filed a formal complaint against Duquesne Light with the Pennsylvania Public Utility Commission (Commission) alleging, inter alia, that Duquesne Light wrongfully terminated as of December 31, 2010, a certain distribution-rate related discount contained in Rider No. 5 of Duquesne Light’s then‑prevailing and Commission- approved retail electric service tariff for its Rate L customers.  

	On January 21, 2015, Duquesne Light filed an answer and new matter denying the material allegations in the formal complaint.

	On February 10, 2015, Complainant filed a reply to new matter.	

             		On April 15, 2015, a notice was issued scheduling a prehearing conference in this case for May 7, 2015 at 10:00 a.m. in Pittsburgh.  The prehearing conference was convened as scheduled.  Counsel appeared for both parties and discussed various discovery and litigation issues.
   	
	The parties engaged in extensive discovery and filed various motions related to discovery matters in this proceeding.  

	On February 8, 2016, the first prehearing order was issued.  On February 9, 2016, a hearing notice was issued scheduling the evidentiary hearing in this proceeding for June 23-24, 2016, in Pittsburgh.

 	On May 20, 2016, Duquesne Light filed a motion requesting permission to provide oral surrebuttal testimony at the evidentiary hearing in this proceeding.  Whemco filed an answer to the motion on May 26, 2016.  On June 16, 2016, an interim order was issued which granted the Motion of Duquesne Light Requesting Permission to Provide Oral Surrebuttal Testimony at the Evidentiary Hearing.  

	On June 8, 2016, Whemco filed a Motion to Compel Answers to Interrogatories and Requests For Production of Documents Propounded Upon Duquesne Light.  Duquesne Light filed a letter dated June 13, 2016 which indicated, inter alia, that Duquesne Light was filing revised responses to the discovery requests in dispute. 
	On June 13, 2016, an interim order was entered which denied the request of Whemco to compel the production of documents.  
	 On June 14, 2016, Whemco filed another Motion To Compel with regard to the discovery requests in dispute.  As the hearing in this matter was scheduled for June 23-24, 2016, the undersigned presiding officer advised the parties by email on June 16, 2016, that Respondent would be required to file and serve a response to the Motion to Compel not later than Friday, June 17, 2016 at 3:00 p.m.  Respondent timely filed a response.  
		On June 14, 2016, an interim order was entered denying the motion to strike portions of Duquesne Light Company’s Testimony, filed by Whemco seeking to strike portions of direct testimony of a Duquesne Light witness.    

	On June 16, 2016, an interim order was entered granting a motion of Duquesne Light requesting permission to provide oral surrebuttal testimony at the evidentiary hearing.  It was further ordered that Duquesne Light was permitted to provide oral surrebuttal testimony at the evidentiary hearing in this matter, to the extent relevant and admissible at the time of the evidentiary hearing in this proceeding.  

	On June 17, 2016, Whemco filed a motion to require Duquesne Light to submit written surrebuttal testimony and to cancel the evidentiary hearings scheduled for June 23-24, 2016.  On June 21, 2016, Duquesne Light filed its answer to Whemco’s motion to require Duquesne Light to submit written surrebuttal testimony and to cancel the evidentiary hearings.    

		An email was provided to the parties on June 21, 2016 advising the parties that the hearings scheduled for June 23-24, 2016 would be cancelled.  The parties were further advised to consider settlement discussions or to consider the use of the undersigned presiding officer as a settlement judge in this complaint proceeding.  The settlement judge process was considered but not utilized by the parties.   
	
		On September 12, 2016, a notice was issued rescheduling the hearing in this matter for November 29-December 1, 2016 in Pittsburgh.	

	On September 13, 2016, a prehearing order was entered establishing various procedural matters for the hearing in this matter.  In addition, the motion filed by Whemco to require Duquesne Light to submit written surrebuttal testimony was denied.



	An interim order was entered on November 18, 2016, granting Whemco’s request that the hearings scheduled for November 29, 2016 through December 1, 2016 be postponed in light of the parties’ pending settlement discussions.

	Counsel for Whemco and Duquesne Light advised the undersigned presiding officer in a letter dated December 30, 2016 that they have continued their settlement discussions and requested that the evidentiary hearings be postponed since settlement would likely to be achieved in the near future.

		On February 3, 2017, Whemco filed a petition for leave to withdraw complaint and to terminate the formal complaint proceeding with prejudice (petition).  Whemco averred that the parties have resolved their differences and that the formal complaint has been satisfied by Duquesne Light.  On February 6, 2017, Duquesne Light filed a letter indicating that it supports the petition filed by Whemco.  The record closed upon issuance of an interim order on February 17, 2017.  
  
FINDINGS OF FACT

1. Complainant is Whemco-Steel Castings, Inc.	 

2. Respondent is Duquesne Light Company.  

3. On December 23, 2014, Complainant filed its formal complaint alleging inter alia, that Duquesne Light wrongfully terminated as of December 31, 2010, a certain distribution-rate related discount contained in Rider No. 5 of Duquesne Light’s then-prevailing and Commission-approved retail electric service tariff for its Rate L customers. 

4. On January 21, 2015, Respondent filed an answer and new matter denying the material allegations in the formal complaint.


5. On June 17, 2016, Whemco filed a motion to require Duquesne Light to submit written surrebuttal testimony and to cancel the evidentiary hearings scheduled for June 23-24, 2016.    

6. On June 21, 2016, the hearings scheduled for June 23-24, 2016 were cancelled.   

7.  By notice dated September 12, 2016, the Commission informed the parties that a hearing on the complaint would be held at 10:00 a.m. on November 29-December 1, 2016, in Pittsburgh, Pennsylvania.

8. On February 3, 2017, Counsel for Whemco filed a petition for leave to  withdraw complaint and to terminate the formal complaint proceeding with prejudice.

9. On February 6, 2017, Duquesne Light filed a letter indicating that it supports the petition filed by Whemco.    

DISCUSSION

	Pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, Complainant is the proponent of a rule or order.  Therefore, Whemco had the burden of proving it was entitled to the relief requested in its complaint.  Complainant alleged that Duquesne Light wrongfully terminated, as of December 31, 2010, a certain distribution-rate related discount contained in Rider No. 5 of Duquesne Light’s then-prevailing and Commission-approved retail electric service tariff for its Rate L customers. 
  
 		The Commission satisfies the requirement of affording Complainant with administrative due process, by providing timely notice of the hearing and prehearing conference on the complaint and the opportunity to be heard.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. Ct. 1984).
	The hearing in this matter was scheduled in order to provide the parties with an opportunity to be heard.  Prior to convening the hearing in this matter, the parties indicated that they have continued their settlement discussions and requested that evidentiary hearings in this proceeding continue to be postponed since settlement would likely to be achieved in the reasonably near future.

On February 3, 2017, Whemco filed a petition for leave to withdraw complaint and to terminate the formal complaint proceeding (petition).  Whemco averred that the parties have resolved their differences and that the formal complaint has been satisfied by Duquesne Light.  On February 6, 2017, Duquesne Light filed a letter indicating that it supports the petition filed by Whemco.  No objection was raised by any party.  

		52 Pa.Code Section 5.94, entitled “Withdrawal of pleadings in a contested proceeding”, provides:
[bookmark: 5.94.] (a)  Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 20 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted. 
 (b)  A protest to an application may be withdrawn by filing a notice of withdrawal directed to the Commission or the presiding officer.  The notice must state that the protest is withdrawn and provide the reasons for the withdrawal. 
 (c)  Withdrawal or termination of an uncontested proceeding is governed by § 1.82 (relating to withdrawal or termination). 
52 Pa.Code § 5.94.


		It is appropriate to permit Complainant to withdraw its complaint, under the circumstances.  Complainant was provided with an opportunity to be heard and to present its case, and elected to withdraw its complaint.  
 
		Resolution of this matter has afforded Complainant an opportunity to address its claims and eliminates the time, effort and expense of further litigating this case.  Such savings benefit not only the individual parties, but also the Commission and ratepayers, who otherwise may have to bear the costs of litigation.  Such a resolution fosters and promotes the public interest.  In addition, Complainant has represented that Respondent has satisfied its complaint.  Continuing the litigation, under the circumstances, is not in the public interest.   

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over Respondent as well as the subject matter of this proceeding.  66 Pa.C.S. § 701.

		2.	Complainant as the proponent of a rule or order has the burden of proof.  66 Pa.C.S. § 332(a).

		3.	When a party desires to withdraw a pleading in a contested proceeding, a party may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  52 Pa.Code § 5.94.  

		4.	After considering a petition for leave to withdraw a pleading, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.  52 Pa.Code § 5.94(a).



ORDER
[bookmark: _GoBack]

THEREFORE,

IT IS ORDERED:  

1.	That the request of Complainant, Whemco-Steel Castings, Inc.,  to withdraw its formal complaint filed against Respondent, Duquesne Light Company, at Docket No. C-2014-2459527, is granted.

2.	That the complaint of Whemco-Steel Castings, Inc., against Respondent, Duquesne Light Company, at Docket No. C-2014-2459527, is dismissed with prejudice, under the circumstances.

3.	That the Secretary’s Bureau shall mark Docket No. C-2014-2459527 closed.



Date:  February 17, 2017						/s/				
							Jeffrey A. Watson
							Administrative Law Judge
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