BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Centre Park Historic District, Inc. 	:
						:
	v.						:		C-2015-2516051
						:
UGI Utilities, 	Inc. – Gas Division			:


City of Reading 	:
						:
	v.						:		C-2016-2530475
						:
UGI Utilities, 	Inc.					:



INTERIM ORDER
ON MOTION TO COMPEL


	The Centre Park Historic District, Inc. (CPHD), and the City of Reading (collectively, Complainants) have filed formal complaints which alleged that UGI Utilities, Inc. – Gas Division (UGI), violated the Commission’s regulation regarding the placement of meters in historic districts of Reading, Pennsylvania, and that the outside placement of  other meters are in unsafe locations in other districts of the city.  UGI has denied that any of the meter relocations violate the Public Utility Code or the Commission’s regulation.[footnoteRef:2] [2:  	For a detailed description of the procedural events in these complaints, the reader is directed to the Sixth Prehearing Order, issued on March 21, 2017.  
] 


	On September 8, 2016, the Complainants filed a motion to compel answers to interrogatories and production of documents.  UGI filed an answer to the motion on 
September 13, 2016.[footnoteRef:3]  [3:    	No ruling was previously rendered on this motion because UGI filed a petition for interlocutory review and answer to material questions to the Commission regarding the scope of the proceedings. By order dated September 2, 2016, the litigation schedule was suspended pending the answer to the material question by the Commission.  By Opinion and Order entered February 9, 2017, the Commission declined to answer the material questions and returned the matter to the Office of Administrative Law Judge for disposition.  
] 

	On March 8, 2017, UGI also filed a motion to compel answers to interrogatories.  The Complainants filed an answer on March 13, 2017.

	The parties worked diligently to resolve their discovery disputes.  A prehearing conference was held on March 16, 2017, in order to discuss the unresolved discovery issues, among other things.[footnoteRef:4]  UGI reported that the Complainants had filed supplemental discovery responses which the Complainants contend were responsive to the matters raised by UGI in its motion to compel.  Accordingly, UGI withdrew its motion to compel while reserving the right to file additional discovery once its review of the Complainant’s supplemental discovery responses were complete. [4:   	At my request UGI and the Complainants each filed supplemental prehearing memoranda to address directed questions regarding their respective legal positions on discovery.
] 


	Of the Complainant’s outstanding discovery, only two issues remained unresolved.  This order memorializes my ruling made at the prehearing conference regarding the provision of a privilege log, and grants the Complainants motion to compel.

Complainant’s Document Production Request No. 7 
	
	The Complainants requested production of “all notes, reports, or other documents that were prepared during, or as a result of, any investigation conducted in relation to the Formal Complaint and/or Answer.”  UGI objected to the request on the ground that some of the materials may reveal the mental impressions of UGI’s representatives or attorneys respecting the value or merits of UGI’s claims or defenses.  However, some documents were provided.  The Complainants requested a privilege log for documents which were withheld.  UGI took the position that “privilege logs generally are not provided or used in Commission proceedings.”[footnoteRef:5] [5:   	UGI Addendum to the Prehearing Conference Memorandum at p. 5-6.] 

	
	The Complainant’s request for a privilege log which inventories the documents which were not produced in response to this request is neither unusual nor unreasonable.  As directed at the conference, UGI shall produce a privilege log which sets forth the title of any document which was not produced in response to Complainant’s Document Request No. 7; the date it was created; the author of the document; the pages, lines, attachments or appendices which were not produced and the basis for the asserted privilege.

Complainant’s Interrogatory No. 34 and Document Request No. 31

	The Complainant’s Interrogatory No. 34 and Documents Request No. 31, relate to drafts of UGI’s Meter and Regulator Placement Guidelines:

Interrogatory No. 34.  Describe in detail the procedure UGI followed in formulating, drafting, and adopting the Meter and Regulator Placement Guidelines, including, but not limited to, identifying all individuals who participated in drafting and editing of the guidelines, and the information used to produce the guidelines.  Please also consider this a request to produce any documents, notes, memoranda, correspondence, writing, etc. Related to the same, including but not limited to, the final adopted version of the Meter and Regulator Placement Guidelines and all drafts.

Request for Production of Documents No. 31.  The final adopted Meter and Regulator Placement Guidelines and all drafts created prior to adoption.

	UGI has provided the Complainants with the final version of the guidelines and a revised final version of the guidelines.  However, UGI objects to producing the drafts because it intends to use the final versions as hearing exhibits.  In UGI’s view, the drafts are protected by the Commission’s rule regarding hearing preparation material because the guidelines will be presented as an exhibit at hearing.  

	The Commission’s regulation describing discoverable material is very broad.  It permits a propounding party to seek information “regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action . . .”[footnoteRef:6]  This may include information which, even if not admissible at the hearing, may lead to the discovery of admissible evidence.[footnoteRef:7]  When considering a motion to compel, the burden is on the objector to demonstrate that the information sought is not discoverable.[footnoteRef:8]  All doubts are resolved in favor of permitting discovery.[footnoteRef:9] [6:   	52 Pa.Code § 5.321(c).
]  [7:   	See George v. Schirra, 814 A.2d 202, 205 (Pa.Super. 2002).
]  [8:   	Koken v. One Beacon Ins. Co., 911 A.2d 1021, 1025 (Pa Cmwlth. 2006)
]  [9:   	Id.
] 


	Like the Pennsylvania Rules of Civil Procedure, the Commission’s discovery rules permit the discovery of documents even though they are prepared in preparation of the hearing:

[bookmark: 5.323.]§ 5.323.  Hearing preparation material.
 (a)  Generally.  Subject to this subchapter and consistent with Pa. R.C.P. 4003.3 (relating to scope of discovery trial preparation material generally), a party may obtain discovery of any matter discoverable under § 5.321(b) (relating to scope) even though prepared in anticipation of litigation or hearing by or for another party or by or for that other party’s representative, including his attorney, consultant, surety, indemnitor, insurer or agent.  The discovery may not include disclosure of the mental impressions of a party’s attorney or his conclusions, opinions, memoranda, notes, summaries, legal research or legal theories.  With respect to the representative of a party other than the party’s attorney, discovery may not include disclosure of his mental impressions, conclusions or opinions respecting the value or merit of a claim or defense or respecting strategy, tactics or preliminary or draft versions of written testimony or exhibits, whether or not final versions of the testimony or exhibits are offered into evidence.[footnoteRef:10]  [10:   	52 Pa.Code § 5.323(a).] 


	The Complainants assert that the drafts of the meter placement guidelines were prepared in the ordinary course of the UGI’s business and are not hearing preparation materials within the meaning of the rule.  UGI, in contrast, states that the drafts are protected from discovery by the rule because the final guidelines will likely be used as hearing exhibits.  The rule provides that “draft version of written testimony or exhibits” are not discoverable.  UGI also contends that the drafts are not relevant as to whether UGI violated the Commission’s regulations or orders.

	UGI’s argument that the drafts are not relevant and should be protected from discovery is not persuasive.  It is important to keep in mind the broad scope of permissible discovery when resolving this dispute.  Admissibility of a document at hearing is not the standard.  Therefore, even if the draft meter placement guidelines are not relevant at a hearing to prove what UGI ultimately did in regard to placement of the meters, the draft meter placement guidelines are relevant to the subject matter of the dispute and may lead to the discovery of evidence which is admissible at a hearing.

	The next question is whether the draft guidelines are “hearing preparation material.”  I conclude that they are not and are therefore discoverable.  The decisions cited by the parties on their supplemental memoranda and oral arguments are helpful in reaching this conclusion.
[bookmark: _GoBack]
	Although there are very few Commission decisions interpreting Section 5.323(a) of the Commission’s regulations, the decisions that the parties cite support the view that the rule must be read to liberally permit discovery of hearing preparation material, subject to narrow exceptions which are meant to protect a party or witnesses mental impressions, work product or material subject to attorney-client privilege.[footnoteRef:11]  In the Breezewood Telephone decision the Commission permitted discovery of proposals to consult or testify which were sent by a party to its consultants.  The Commission held that the materials were discoverable.  However, the Commission permitted the answer to redact any language which might indicate work product or mental impressions.[footnoteRef:12]  [11:   	Public Utility Commission v. Breezewood Telephone Co., 74 PUC 431 (1991).
]  [12:   	74 PUC at p. 516.
] 

	In Public Utility Commission v. Pennsylvania American Water Co.,[footnoteRef:13] a recent rate case before the Commission, the presiding ALJs resolved a motion to compel an answer to an interrogatory which requested that the utility provide “budgets or forecasts that indicate when the utility’s next rate case is anticipated. . . .”  Pennsylvania American objected to the request on the grounds that the answer would reveal the utility’s assessment of the likelihood of the success of a particular litigation position.  OCA, the requestor, countered that budgets and forecasts are prepared in order to manage a corporation and not as trial preparation material.  Further, the material may have been relied upon by Pennsylvania American to prepare the rate request under consideration.  Although the ALJs did not explicitly analyze whether the requested material was properly characterized as “hearing preparation material” or was prepared as part of the utility’s normal business, the ALJs dismissed the objection and directed the utility to answer the interrogatory.[footnoteRef:14] [13:   	Docket No. R-2011-2232243.
]  [14:    	Docket R-2011-2232243 (Order on Motion to Compel dated July 21, 2011).
] 


	I will grant the Complainants’ motion to compel and dismiss UGI’s objections.  The drafts of the meter placement policy are not “hearing preparation material” within the meaning of Section 5.323 and are therefore discoverable.  The mere fact that the policy may have been revised after the commencement of the litigation or that the final policy and revised final policy will be used as an exhibit do not transform the document as one prepared for the purpose of the hearing.[footnoteRef:15]  To the extent that the drafts may contain privileged material, the remedy is to redact privileged material and provide the redacted draft along with a privilege log as directed in connection to the Complainants’ Interrogatory No. 7. [15:   	Cf.  Holmes v. Pension Plan of Bethlehem Steel Corp., 213 F.3d 124, 137 (3d Cir. 2000)(“The mere fact that the memorandum was prepared “in connection with” [the Plaintiff’s] administrative claim to interest on his delayed benefits hardly establishes that it was prepared in anticipation of litigation.”)] 





	THEREFORE,

	IT IS ORDERED:

	1.	That on or before March 27, 2017, UGI Utilities, Inc. shall produce a privilege log which sets forth the title of any document which was not produced in response to Complainant’s Document Request No. 7; the date it was created; the author of the document; the pages, lines, attachments or appendices which were not produced and the basis for the asserted privilege.

	2.	That the objections of UGI Utilities, Inc. to the Complainants; Interrogatory No. 34 and Document Request No. 31 is dismissed and the Complainants’ motion to compel is granted.  UGI shall provide full and complete responses consistent with the discussion above within ten days of this order.



Date:  March 21, 2017				__________________________________
						Mary D. Long
						Administrative Law Judge
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