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Administrative Law Judge



This decision finds that PECO Energy Company did not violate the Public Utility Code, regulations or a Commission Order when the company charged the Complainant tampering-related reconnection fees and dismisses the Complaint.
HISTORY OF THE PROCEEDINGS


On September 12, 2016, Complainant Albert Bowman filed a Complaint against PECO Energy Company (PECO).  In the Complaint, he contested the over $2,000.00 in tampering-related reconnection fees charged to his account and requested a payment arrangement.   


PECO filed an Answer on October 5, 2016.  PECO denied all material allegations and contended that PECO properly assessed the tampering reconnection fees.  PECO averred that the fees were charged because, on two occasions, PECO electric service was illicitly reconnected after the company terminated the service for nonpayment of past due amounts.  PECO stated that Complainant was charged a $1,180.00 theft of service fee for each unauthorized reconnection.  


On November 8, 2016, a hearing convened as scheduled.  Mr. Bowman appeared pro se.  PECO was represented by Shawane Lee, Esq., who presented ten exhibits and the testimony of Michael Begley, a PECO Regulatory Assessor, and Edward Gomez, a PECO Meter Field Technician.


As the hearing began, Complainant stated that he was not interested in a payment arrangement.  (Tr. 7).  Mr. Bowman had by that time entered into a PECO-issued payment arrangement and therefore only wanted to dispute the tampering charges in these proceedings.  (Tr. 11).  The request for a payment arrangement was withdrawn,
 without objection, and is not addressed herein. 



Complainant offered no exhibits. All of PECO’s exhibits were admitted.  The record closed on December 21, 2016 upon receipt of the transcript.

FINDINGS OF FACT

1. Complainant is Albert Bowman, a PECO electric and gas residential customer at a house that he rents for himself and his daughter at 802 Madison Street, Coatesville, Pennsylvania (service address). 

2. Respondent is PECO Energy Company, a utility under the jurisdiction of the Pennsylvania Public Utility Commission. 

3. Complainant had electric and gas service at the time of the hearing.  (Tr. 7).

4. Electric service was shut off on September 15, 2015 for a past due amount of $847.13.  (Tr. 21, PECO 2).

5. Complainant paid a restoration fee of $55.32 on September 16, 2015.  (PECO 2, Tr. 21).

6. Also on September 16, 2015, PECO field technicians visited the service address to restore the service and found the electric meter damaged; the meter was replaced and the service restored.  (Tr. 21). 
7. Complainant was not charged a tampering fee for what was found on September 16, 2015.  (Tr. 22).

8. On June 23, 2016, the service was shut off for a past due balance of $1,461.48.  (Tr. 22, PECO 2). 
9. PECO Technician Edward Gomez went out to the service address on July 13, 2016, could not access the meter and found the lights on at the service address.

10. During the July 13, 2016 visit to the service address, Technician Gomez shut off the electric service by cutting the taps at mid-span to reduce the possibility of overheating wires and make the connection safe.
  (PECO 4, Tr. 23, Tr. 65-66).   
11. After completing the work at the service address on July 13, 2016, Technician Gomez referred the matter to PECO Revenue Protection.  (Tr. 24; PECO 4).

12. A PECO technician went to the service address on July 27, 2016 to shut off the gas service and found the electric service operating.  (PECO 4). 
13. On July 27, 2016, the technician shut the electric service off, did not shut off the gas and posted a termination notice.  (Tr. 25-26; PECO 4).

14. On July 30, 2016, Technician Gomez went to the service address and found the service pigtailed at the mid-span.  (Tr. 26, PECO 4). 
15. While at the service address on July 30, 2016, Technician Gomez recut the taps to make the connection safe.  (PECO 4, Tr. 26).
16. Following this July 30, 2016 visit, the matter was referred to PECO Revenue Protection.  (PECO 4, Tr. 26).
17. On August 16, 2016, Complainant’s account was assessed a Revenue Protection tampering reconnection fee of $1,180.00 for the July 13, 2016 unauthorized restoration and $1,180.00 for the July 30, 2016 unauthorized restoration. 
DISCUSSION



Where a Complainant alleges a violation of Section 1501 or any other section of the Code, regulations or a Commission Order, Section 332(a) of the Public Utility Code places the burden of proof on the party seeking relief from the Commission.  66 Pa.C.S. § 332(a).  Therefore, in order to prevail, a complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Tel. Co. of Pa., 72 Pa. PUC 196 (1990).  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (Pa. 1950).  The offense alleged and proven must be in violation of the Public Utility Code, the Commission’s regulations or an outstanding order of the Commission.  66 Pa.C.S. § 701.



If a complainant establishes a prima facie case, the burden of presenting the evidence shifts to the utility.  The complainant will prevail if a utility does not rebut the complainant’s evidence.  Where a utility presents rebuttal evidence, the burden of going forward with the evidence shifts back to the complainant, who to prevail must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof is always that of a complainant.  Milkie v. Pa. Pub. Util. Comm'n, 768 A.2d 1217 (Pa. Cmwlth. 2001) (Milkie); see also, Burleson v. Pa. Pub. Util. Comm'n, 443 A.2d 1373 (Pa. Cmwlth 1982).


Complainant is disputing two revenue protection tampering reconnection fees of $1,180 each that were added to his account on August 16, 2016.  He testified that he did not tamper with the service and that the reason the PECO technician saw lights on at his home after he was shut off for nonpayment was because he used a generator for electricity.  (Tr. 12-13).  Complainant established a prima facie case.


PECO responded with rebuttal evidence that the company correctly assessed Complainant two tampering fees under Tariff Electric Section 18.7, which provides that the company may assess a reconnection charge of $1,180.00 where there is theft or fraud.  (Tr. 24, PECO 9).  The record ultimately supports PECO’s position. 

A public utility’s Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  66 Pa.C.S. § 316, Kossman v. Pa. Pub. Util. Comm'n, 694 A.2d 1147 (Pa.Cmwlth. 1997) (Kossman); and Stiteler v. Bell Telephone Co. of Pennsylvania, A.2d 339 (Pa.Cmwlth. 1977) (Stiteler).  



PECO’s Tariff Rule 10.4 provides:

10.4 Tampering.  In the event of the Company’s meters or other property being tampered with, the customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used but not registered on the Company's meter, and for any repairs or replacements required, as well as for costs of inspections, investigations, and protective installations.



PECO’s Tariff Rule 18.7 provides:

18.7 RECONNECTION CHARGE.  If service is terminated or discontinued by reason or act of the customer, the same customer, whether an applicant or a customer as defined at 66 Pa.C.S. § 1403, shall pay a reconnection charge prior to restoration of service at the same address within twelve months after discontinuance or termination.  The reconnection charges . . . are based on the Company’s current standard schedule of reconnection fees, which include direct labor costs, contractor costs, and material/transportation costs.  In the case of fraud, the reconnection charge will also include allocated overheads, all investigative costs, and administrative costs as determined by the Company. All theft and fraud reconnections will be completed at the premise and will not be performed remotely.
As PECO correctly noted, where there is theft or fraud, the reconnect fee provided for under the tariff is a fee of $1,180.00.  See Rule 18.7.  The record supports a finding that PECO properly charged Complainant two such fees. 


The evidence presented established that PECO terminated Complainant’s service on June 23, 2016, for failure to pay.  Technician Gomez went to the service address on July 13, 2016 and found the service restored and Complainant’s lights on.  PECO had not restored the service.  Technician Gomez shut off the service, making the connection safe by cutting the taps, and then referred the matter to PECO Revenue Protection.  (PECO 4).

On July 27, 2016, the technician visited the service address to shut off the gas service for nonpayment and again found the electric service on, although PECO had not restored the service. He shut off the electric service and left a termination notice.  (Tr. 25-26; PECO 4).  On July 30, 2016, a PECO Revenue Protection technician went to the service address and found the service connection pigtailed at the mid-span.  (Tr. 26, PECO 4).  Technician Gomez cut the taps again to prevent a hazardous condition of possible overheating.  (Tr. 70-71).  On August 1, 2016, the technician referred a second instance of unauthorized restoration to Revenue Protection.  On August 16, 2016, $1,180.00 for each instance of tampering, or a total of $2,360.00, was added to Complainant’s balance. 



Complainant’s testimony that he used a generator when his service was shut off was credible.  However, it does not support a finding in his favor. 


Unsure of the exact date, Mr. Bowman testified that he used a generator in August, September or October of 2015.  PECO did in fact shut off Complainant’s service in September of 2015 and the generator was likely used then.  However, PECO did not charge Complainant a Revenue Protection tampering reconnection fee for that period although there was tampering found and repairs were required.  (FOF 6).  The reconnection fees of $1,180.00 each, totaling $2,360.00, were charged for two unauthorized restorations in July of 2016.  

In both instances of tampering, PECO technicians performed work at the taps to make the company’s equipment safe.  (PECO 4).  PECO Electric Tariff Section 18.7 provides for a $1,180.00 reconnect fee under such circumstances – reconnection at the tap when there is theft or fraud.  As stated in the PECO Electric Tariff, this amount is based on the Company’s current standard schedule of reconnection fees, which include direct labor costs, contractor costs, and material/transportation costs.  Additional costs, in the case of fraud, are allocated overheads, all investigative costs, and administrative costs.  Further, theft and fraud reconnections are completed at the premises and will not be performed remotely.  PECO Tariff Rule 18.7.  The charges at issue appear reasonable given the testimony of PECO Technician Gomez as to the technical work performed at the premises (Tr. 66-77) and the administrative and investigative work involved as testified to by PECO Regulatory Assessor Begley.  (Tr. 31-33). 


Mr. Bowman testified that he did not tamper with or restore PECO’s service, suggesting that he therefore should not have to pay the fees.  There is no direct evidence that Mr. Bowman himself reconnected or tampered with the service.  However, as the provision is written, who tampered or restored the service has no bearing.  PECO Tariff Section 10.4 provides that “the customer being supplied . . . shall pay for any repairs or replacement as required, as well as for costs of inspections, investigations and protective installations.”  Mr. Bowman is the “customer being supplied.”  


The imposition of the tampering reconnect fees was authorized by the PECO tariff. Also, there is no evidence of record to suggest that the work done by PECO in response to the two instances of unauthorized restoration of service was unnecessary or the costs extraordinary, particularly given the number of visits to the service address by PECO personnel, the various PECO departments involved in redressing the situations and the technical work required to make the location safe from overheating or other hazardous conditions.  (Tr. 66-71).
  


Evidence and testimony presented by PECO rebutted Complainant’s prima facie case.  Therefore, Complainant does not prevail here. 
Conclusions of Law

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. Complainant did not meet his burden of proof.  66 Pa.C.S. § 332(a).  
3. A public utility’s Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  66 Pa.C.S. § 316, Kossman v. Pa. Pub. Util. Comm'n, 694 A.2d 1147 (Pa.Cmwlth. 1997) (Kossman); and Stiteler v. Bell Telephone Co. of Pennsylvania, A.2d 339 (Pa.Cmwlth. 1977) (Stiteler).  

4. PECO properly charged Complainant the Reconnection Fee authorized by Tariff Electric Sections 18.7 and 10.4.   
ORDER


THEREFORE,



IT IS ORDERED:

1. That the Complaint of Albert Bowman against PECO Energy Company at Docket No. C-2016-2567956 is denied and dismissed.
2. That the Secretary mark this docket closed. 

Date:
February 15, 2017




/s/












Darlene R. Davis Heep








Administrative Law Judge

� 	See 52 Pa.Code § 5.94; 52 Pa.Code § 1.2(a) 


� 	When a technician “cuts the taps,” the customer is disconnected at the terminal from the service conductor into the service entrance cable going to the property.  The “midspan” is the service wire on the street.  (Tr. 66-67).


� 	PECO could have charged more to Mr. Bowman’s account.  PECO Tariff Section 10.4 also provides that PECO may charge for estimated service used but not authorized.  PECO did not charge Mr. Bowman for estimated but unauthorized usage.  PECO also did not charge Complainant for the two tampered and damaged meters found and replaced at the service address.  (PECO 4; Tr. 50-61, 73).  Further, one could argue that PECO found, three, not two, instances of tampering in July 2016 based on the condition of the tap found on July 13, July 27, and July 30, 2015 after PECO repaired it.  Complainant was charged for two. 
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