BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Mitchell L. Maloskey					:
							:
	v.						:		C-2017-2585956
							:
Pennsylvania Electric Company			:



INTERIM ORDER
GRANTING IN PART AND DENYING IN PART THE PRELIMINARY OBJECTIONS OF PENNSYLVANIA ELECTRIC COMPANY 

		On January 23, 2017, Mitchell L. Maloskey (Complainant or Mr. Maloskey) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania Electric Company (Respondent or Company) alleging the meter reader from the Company damaged his carport.  (Compl. ¶ 4).  As relief, Complainant requested that the Company pay for the repairs caused to his property.  (Compl. ¶ 5).

		On February 16, 2017, Respondent filed an answer and new matter.  Respondent denied that a Company meter reader damaged Complainant’s carport.  Respondent requested that the formal complaint be dismissed with prejudice.  

		On February 16, 2017, Respondent also filed preliminary objections to the formal complaint filed by Mr. Maloskey.  Respondent averred that the Commission does not have the power and legal authority to award money damages.  As a result, the Company requests that its preliminary objections be granted and that the Commission strike Complainant’s request for money damages; expressly prohibit Complainant from introducing any testimony or exhibits at any evidentiary hearing regarding alleged damages; and grant the Company any other relief as may be just and reasonable under the circumstances. 

		The Commission’s procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, Docket No. C-00935435 (July 18, 1994).

	The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa.Code § 5.101(a) as follows:

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

	It is well-established under Pennsylvania law that the enforcement powers of the Commission do not include the power to award money damages.  Elkin v. Bell Tel. Co. of PA., 420 A.2d 371 (Pa. 1980); Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1978); see Nagy v. Bell Tel. Co. of PA., 436 A.2d 701 (Pa. Super. 1981).  

	In Feingold, the Pennsylvania Supreme Court explained:
. . . the statutory array of PUC remedial and enforcement powers does not include the power to award damages to a private litigant for breach of contract by a public utility.  Nor can we find an express grant of power from which the power to award such damages can be fairly implied.  Thus, it can be concluded that the Legislature did not intend for the PUC to have such a power.
Feingold, 383 A.2d at 794.

	A prayer for damages which are not legally recoverable in the cause of action is “impertinent matter” in the sense that it is irrelevant to that cause of action, and is correctly challenged through a motion to strike the requested relief as impertinent matter.  Third Avenue Realty Limited Partners v. Pennsylvania-American Water Co., Docket No. C-2010-2167286 (Final Order entered September 30, 2010) (citing Hudock v. Donegal Mut. Ins. Co., 264 A.2d 668 (Pa. 1970)).

	Therefore, in accordance with Pennsylvania law, this Commission does not have the power to award monetary damages, and the Complainant’s request for money damages is an impertinent matter that must be stricken.

	Therefore, under Pennsylvania law, this Commission does not have jurisdiction to hear and award money damages and accordingly, Complainant’s request for relief in the form of money damages will be dismissed.  

	The Commission lacks the jurisdiction to award Complainant money damages related to the averments set forth in his formal complaint and answer.  This point has been well-settled in numerous decisions.[footnoteRef:1]  However, the Commission retains the jurisdiction to rule on any service and safety issues and may order other relief as appropriate.[footnoteRef:2]  The Commission has broad powers to supervise and regulate all public utilities doing business within the Commonwealth  [1: 	 Elkin v. Bell Telephone Company of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995).
]  [2: 	66 Pa.C.S. § 1501.
] 


and is empowered to determine whether a public utility is providing safe, adequate and reasonable service.[footnoteRef:3]  The Commission may impose civil penalties upon a utility which is found to be in violation of a statute, regulation or order of the Commission.[footnoteRef:4]  Utility service is not limited to the provision of service and includes “any and all acts” related to that function.[footnoteRef:5]     [3:  	66 Pa.C.S. §§ 501, 1501.
]  [4:  	66 Pa.C.S. § 3301.
]  [5: 	66 Pa.C.S. § 102 (defining “service”); West Penn Power Co. v. Pa. Pub. Util. Comm’n, 578 A.2d 75 (Pa.Cmwlth. 1990); McCall v. Pennsylvania Electric Company, PUC Docket No. C-2009-2105240 (Initial Decision issued February 25, 2010).] 


		To the extent that Complainant is asserting a service related complaint against Respondent, Complainant may attempt to introduce testimony and exhibits at the evidentiary hearing in this case regarding alleged damages sustained relative to the alleged incident and with respect to the alleged actions or failure to act by Respondent or its agents, as it relates to service and/or safety issues.

	Accordingly, the request to dismiss Complainant’s claim for the award of money damages is granted, however, any Complainant will be permitted to introduce any admissible evidence as it relates to alleged service related conduct of the Respondent and any damages sustained thereby.  

	THEREFORE,

	IT IS ORDERED:

1. [bookmark: _GoBack]That the preliminary objections of Respondent, Pennsylvania Electric Company, are granted in part and denied in part.  Respondent’s motion to strike Complainant’s request for money damages from the formal complaint filed by Complainant is granted.


2. That the preliminary objections of  Pennsylvania Electric Company, to expressly prohibit Complainant from introducing any testimony or exhibits at any evidentiary hearing regarding alleged damages, is denied.  



Date:  March 28, 2017                 			____________________________________
							Jeffrey A. Watson
							Administrative Law Judge




4

4

C-2017-2585956 - MITCHELL MALOSKEY v. PENNSYLVANIA ELECTRIC COMPANY

MITCHELL L MALOSKEY
2223 LONGS RD
HOMER CITY PA  15748
724.479.2272

TERESA K SCHMITTBERGER ESQUIRE
FIRSTENERGY
2800 POTTSVILLE PIKE
PO BOX 16001
READING PA  19612-6001
610.921.6783
-E-SERVE-



