BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Stephen and Diane Van Schoyck


:








:


v.





:

C-2015-2478239







:

PECO Energy Company



:
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Darlene Davis Heep

Administrative Law Judge



In this Initial Decision, the Complainant’s Petition to Withdraw the Complaint is granted.  Respondent does not object and granting the Petition to Withdraw is in the public interest.
HISTORY OF THE PROCEEDING



On April 14, 2015, Stephen and Diane Van Schoyck (“Complainants” or “the Van Schoycks”) filed a complaint (“Complaint”) with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO”).  In that Complaint, the Complainants alleged that since installation of the smart meter, there has been a constant ringing noise in their home and they cannot sleep.  The Complainants also voiced concern that they are experiencing potential adverse health impacts from exposure to the electromagnetic field (“EMF”) radiation due to the installation of the smart meter.  The Complainants requested that PECO be directed to remove the smart meter and re-install an analog meter, or to allow them to install an analog meter. 



On May 6, 2015, PECO filed an Answer and New Matter.  In the Answer, PECO denied all material allegations and averred that the company is required to install Advanced Metering Infrastructure (AMI) meters for all of its Automatic Meter Reading (AMR) customers.  In the New Matter, PECO averred that Act 129 does not allow a customer to opt out of smart meter installation, and also that the company’s smart meter installation plan was approved by the Commission. 



Also on May 6, 2015, PECO filed Preliminary Objections seeking dismissal of the matter under 52 Pa.Code Section 5.101(a)(4) for legal insufficiency.  PECO again contended that installation of smart meters is compelled by Act 129 and Commission Order, and therefore the relief sought by the Complainants is not available. 



On May 23, 2015, Complainants filed a Reply to the Answer and New Matter.  They stated that since installation of the smart meter, they have experienced health concerns and have had difficulty sleeping. 



On June 11, 2015, the Preliminary Objections were assigned to Administrative Law Judge (“ALJ”) Steven K. Haas for disposition.  

On July 14, 2015, ALJ Haas sustained PECO’s Preliminary Objections and dismissed the Complaint. 



On July 22, 2015, the Complainants filed Exceptions to the dismissal.  In the Exceptions, the Complainants described additional health concerns and stated that various health symptoms were being documented by their physician. 



On August 6, 2015, PECO filed Reply Exceptions. 



On February 25, 2016, the Commission issued an Opinion and Order, which denied the Preliminary Objections of PECO, in part,
 and returned the matter to the Office of Administrative Law Judge for such proceedings as may be necessary.
  The Commission determined that the Complainants have alleged material facts relating to a potential violation under Section 1501 of the Public Utility Code for unsafe and/or unreasonable service, and that a hearing on these issues was within the authority of the Commission and warranted.  66 Pa.C.S. § 1501.


On April 6, 2016, this matter was reassigned to Administrative Law Judges Darlene D. Heep and Christopher P. Pell, and a Hearing Notice was issued setting an in-person hearing for July 26-27, 2016.  



Following several procedural Motions, the hearing was rescheduled to October 24-28, 2016. 



On October 17, 2016, the Complainants, through counsel, filed a Petition to Withdraw, stating:

Complainants have spent considerable time and resources attempting to prevent PECO from installing an unsafe and harmful smart meter device on their property.

In addition to filing this case, Complainants have written many letters and made many phone calls to PECO, the Commission, legislators and others in an effort to secure some sort of relief or accommodation for their health concerns related to smart meters.

To date, Complainants have spent countless hours and significant sums of money to protect their health and the integrity of their home from a utility that is unwilling to provide any sort of reasonable accommodation.

Because Complainants’ efforts have not yielded the desired results, they have decided to abandon the costly, time-consuming and stressful legal fight and disconnect their home from PECO’s electric distribution system.  Complainants have decided to go “off the grid.”
Complainants have developed a transition plan to go off the grid, which includes the installation of a solar system to generate electricity for their home and a whole-house battery for energy storage. 

Complainant’s Petition to Withdraw at 3.  They have also stated that they would be completely off the grid in November of 2016. 


On October 20, 2016, PECO filed an Objection to the Petition, concerned that the Van Schoycks’ transition to solar would not be complete until after the hearing date.  If for some reason the transition did not occur, PECO averred, the Van Schoycks could further delay installation of the smart meter by “restart[ing] the litigation process at some future time.”  PECO Objection to Complainant’s Petition to Withdraw at 2. 



On October 24, 2016, Complainants filed an Amended Petition to Withdraw stating “Complainants understand that a grant of this amended petition to withdraw may mean that their Complaint case against PECO will end, and they will be barred from continuing the litigation or commencing or re-litigating the same issues that were the basis of the original Complaint in a subsequent case involving the same parties and/or causes of action.”  Complainant’s Amended Petition to Withdraw at 4.



On October 25, 2016, Complainants filed a Second Amended Petition to Withdraw, stating:

Complainants understand that, regardless of whether they complete installation of the solar/battery system, they are barred from filing a new Complaint alleging that installation of a PECO AMI meter at their home should be prohibited on the grounds that it is unsafe or unreasonable utility service or that the same would violate Section 1501 of the Public Utility Code, or for any other reason. 

Complainants agree that, if they file such a complaint, PECO may proceed with AMI installation and/or service termination even though said complaint may be pending. 

PECO has agreed to forego any attempts to install an AMI meter at Complainants’ residence, or to seek termination for failure to allow installation, until December 10, 2016. 

Complainant’s Second Amended Petition to Withdraw at 1.  PECO did not object to the granting of the Second Amended Petition to Withdraw. 


This matter was assigned to ALJ Darlene Heep on March 9, 2017.


Complainants are now completely removed from PECO service and the power grid and have installed solar power and a generator. 


This matter is ready for a decision.

FINDINGS OF FACT

1. The Complainants are Stephen and Diane Van Schoyck.
2. The Respondent is PECO Energy Company.
3. The Complaint was filed on April 14, 2015 and PECO filed its Answer and New Matter on May 6, 2015.

4.  On October 25, 2016, Complainants filed a Second Amended Petition to Withdraw their Complaint.
5. Respondent does not object to the Second Amended Petition to Withdraw. 
6. Complainants’ home is no longer connected to the electric grid or PECO service. 

DISCUSSION



The applicable regulation is 52 Pa.Code § 5.94, which provides as follows:

§ 5.94.  Withdrawal of pleadings in a contested proceeding.
(a) Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 10 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.


Complainants filed this Complaint to stop PECO from installing a smart meter at their home.  The Complainants have now removed their home from the electric grid, are no longer connected to PECO services and have installed solar panels and related apparatus.  There is no longer a need for a PECO meter of any type at the home of the Complainants and PECO is no longer seeking to install a smart meter at the residence.  Consequently, there is no need for litigation here. 


PECO does not object to the Second Amended Petition to Withdraw the Complaint.  Granting the Petition to Withdraw is in the public interest as doing so is fair and reasonable and eliminates the need for litigation, saving resources that would be used if the case is litigated fully.  


Accordingly, the Petition to Withdraw the Complaint is granted.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.
2. A party can petition to withdraw a pleading in a contested proceeding pursuant to 52 Pa.Code § 5.94.
3. Granting the Petition to Withdraw is in the public interest.  52 Pa.Code § 5.94

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the request of Stephen and Diane Van Schoyck to withdraw the Complaint of Stephen and Diane Van Schoyck v. PECO Energy Company at Docket No. C-2015-2478239 is hereby granted; and


2.
That this case be marked closed.

Date:   March 13, 2017

/s/






 
Darlene Davis Heep


Administrative Law Judge

� 	The Commission rejected a claim raised by the Complainants for the first time in their Exceptions. 


� 	Stephen and Diane Van Schoyck v. PECO Energy Company, Docket No. C-2015-2478239 (Opinion and Order entered February 25, 2016).


� 	This case was one of four cases presented in an Omnibus Proceeding heard by ALJs Pell and Heep.  The four cases were represented by the same counsel and offered common testimony of the same experts (the instant matter along with Murphy v. PECO (Docket No. C-2015-2475726), Povacz v. PECO (Docket No. C-2015-2475023) and Randall/Albrecht v. PECO (Docket No. C-2016-2537666)).  For clarity of the record, it has been determined that the Initial Decision on each of the matters, including the instant Motion to Withdraw, be issued separately.  
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