BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Elchanan and Esther Abergel				:
							:
	v.						:		F-2016-2547528									:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


INTRODUCTION


The Complainants filed a formal complaint (Complaint) against Philadelphia Gas Works (PGW or Respondent or Company).  The Complainants sustained their burden of proof.  This decision grants the Complaint. 

HISTORY OF THE PROCEEDING

On May 10, 2016, Elchanan and Esther Abergel[footnoteRef:1] (Complainants) filed a Complaint with the Pennsylvania Public Utility Commission (PUC or Commission) against the Respondent.  The Complainants indicated that there were incorrect charges on their bill. The Complainants alleged that from February 2015 through November 2015, the house was being renovated and was vacant.  The piping for heating was not installed and there was no water heater.  The Complainants alleged that they installed a high efficiency water heater in November 2015 and should receive a $500.00 rebate for the heater.  The Complainants requested that the billing be checked and corrected with the proper amount. [1:  	Esther Abergel, formerly known as Esther Honeyman, is the ratepayer for the PGW account at issue, and is the wife of Elchanan Abergel.  
Tr. 5-6, 15-16.] 

The Complaint was served electronically (eService) by the Commission’s Secretary on May 26, 2016, according to the audit history of the docket.  The eService is pursuant to the Waiver of Section 702 program, under which the Respondent, Philadelphia Gas Works (PGW or Company) waives the service requirements in 66 Pa.C.S. § 702. 
    
The Respondent filed an Answer on June 15, 2016.  The Answer denied the allegations of the Complaint.  The Respondent stated that one of the Complainants, Esther Abergel, established service at 4807 N. 13th Street, Philadelphia, Pennsylvania (service address) on January 13, 2015, for residential gas heating and domestic usage.  A PGW technician was at the service address on January 13, 2015, and made all safety checks to determine that the service was delivered to the service address safely.  

The Respondent continued in its Answer by stating on April 28, 2015, the Complainants contacted the Respondent to obtain a rebate for purchase of a high efficiency heater.  The Complainants were directed to the Respondent’s website to fill out a form.  On November 18, 2015, a representative from the Respondent alleged that he found at the service address a flex bypass of the meter hooked to the inlet an outlet piping which bypassed the meter.  The representative of the Respondent shut off the gas service and observed that there were three gas appliances connected to the gas fuel line for the service address: 

(1) a house heater;
(2) a hot water heater; and
(3) a range.

The Respondent alleged theft of gas service by the Complainants and asserted in its Answer that the Complainants were billed for gas usage at the service address from January 13, 2015 through November 18, 2015, for $870.19 based on the BTU capacity of the three gas appliances.

The Complainants disputed these claims and filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 3403724 on November 24, 2015.  The Respondent referenced the BCS decision at Case No. 3403724 dated November 30, 2015, which dismissed the informal complaint finding the customer responsible for theft of gas service, and therefore, an outstanding balance due.  The Respondent requested that the Commission find against the Complainant and dismiss the Complaint.
  
By Hearing Notice dated July 19, 2016, the matter was scheduled for an initial hearing on Friday, August 26, 2016, at 10:00 a.m.  The matter was assigned to the undersigned Administrative Law Judge (ALJ), Angela T. Jones.

A Prehearing Order was issued on July 22, 2016, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.  The Prehearing Order ruled that the Commission lacks subject matter jurisdiction to address the rebate matter.  Consequently, this proceeding concerned exclusively the accuracy of charges for gas service at the service address.   

On August 19, 2016, Graciela Christlieb, Esquire, counsel for the Respondent, filed a Motion for continuance of the initial hearing because a necessary witness would be unavailable on the scheduled hearing date.  The Motion for a continuance was served on the Complainants.  Elchanan Abergel, one of the Complainants, objected to the continuance Motion.  

By Order dated August 23, 2016, the undersigned overruled the Complainants’ objection to the requested continuance and granted the request finding that the request was reasonable and the Respondent acted responsibly.

By Hearing Notice dated September 9, 2016, the hearing scheduled for August 26, 2016, was cancelled and the initial hearing was rescheduled for Thursday, October 3, 2016, at 10:00 a.m.  

By Corrected Hearing Notice dated September 19, 2016, the hearing for October 3, 2016, was rescheduled for November 3, 2016.  

The initial hearing convened as scheduled on November 3, 2016.  Elchanan Abergel was present and represented himself.[footnoteRef:2]  Counsel for the Respondent, Ms. Christlieb, was present and was accompanied by two witnesses.   [2:  	Esther Abergel was not present at the evidentiary hearing.] 


Mr. Abergel testified and submitted one exhibit, Complainant Exhibit 1, which was the account history of his PECO Energy Company bill at the service address from May 10, 2014 through May 10, 2016.  There was no objection to Complainant Exhibit 1 and it was admitted into the record.

Ms. Jessica Glace and Mr. John J. Bickelman, Jr. testified as witnesses for the Respondent and offered the following four exhibits during their testimony:

(1) PGW Exhibit 1 – theft of service report;
(2) PGW Exhibit 2 – contacts from the service address;
(3) PGW Exhibit 3 – account statement of the service address; and
(4) PGW Exhibit 4 – calculation for account.
 
All four exhibits were admitted over the objection of the Complainant. 

During the hearing the Complainant testified that the house heater was not installed or operational at the service address.  Consequently, the undersigned requested as a late-filed exhibit from the Respondent a calculation of the usage without the house-heater.

The Respondent submitted the late-filed exhibit which was the calculation of the usage at the service address without the house heater and it was marked as PGW Exhibit 5.  The Complainant objected to the admission of PGW Exhibit 5.  Consequently, a further hearing was scheduled to determine whether PGW Exhibit 5 should be admitted into the record.

A Hearing Notice dated December 8, 2016, scheduled a further telephonic hearing on Monday, January 30, 2017, for this proceeding.

The further hearing convened as scheduled.  Mr. Abergel was present representing himself.[footnoteRef:3]  Ms. Christlieb was present representing the Respondent and accompanied by Ms. Glace.  Ms. Glace testified to explain PGW Exhibit 5.  Mr. Abergel cross-examined Ms. Glace and objected to the admission of PGW Exhibit 5.  The objection was overruled and PGW Exhibit 5 was admitted into the record. [3:  	Mrs. Abergel was not present at the further hearing.] 


		The entire transcript was received on February 10, 2017, and consisted of 191 pages of transcribed testimony.  The record closed on March 1, 2017, which is 30 days after the further hearing adjourned.  This matter is now ripe for decision. 

FINDINGS OF FACT

1. The Complainants are Elchanan and Esther Abergel, who received gas service from the Respondent at 4807 N. 13th Street, Philadelphia, Pennsylvania (service address) from January 13, 2015 to November 18, 2015.  Tr. 21-22.

2. The Complainants own the service address as an investment property. Tr. 16-17.

3. Mr. Abergel owned the service address since 2008 and sold it to himself and Mrs. Abergel in 2011.  Tr. 16.

4. The Respondent is Philadelphia Gas Works.

5. Nobody lives at the service address.  Tr. 17, 22.

6. The Complainants were renovating the property and wanted heat at the property.  Tr. 19.

7. The Complainants live at 1828 Griffith Street, Philadelphia, Pennsylvania 19111.  Tr. 15.
8. The Complainants, through Mr. Abergel, admitted that they did not pay the bills for some usage of gas service at the service address, and therefore, Complainants admitted that they owe money to the Respondent for service rendered from January 13, 2015, to November 18, 2015.  Tr. 20-22.

9. The Complainant, Mr. Abergel, was a PECO Energy Company customer and used electric service at the service address during the period at issue, which is January 13, 2015, to November 18, 2015.  Tr. 27-31, Complainant Exhibit 1.

10. The Complainant, Mr. Abergel, called the Respondent in April 2015 about a rebate on a high efficiency heater.  Tr. 33.

11. The Complainants used the gas range to provide heat at the service address.  Tr. 24, 34.  

12. Installation of the high efficiency heater was completed on November 18, 2015.  Tr. 35, 52-53.

13. The Complainant, Mr. Abergel, admitted that he removed the gas meter from the fuel line at the service address and modified the piping with a hose for gas to the range.  Tr. 36-38, 41-44, 51, 90, PGW Exhibit 2.

14. The Complainant, Mr. Abergel, is adamant that the high efficiency heater was not used at the service address.  Tr. 38-39, 49-50.

15. John J. Bickelman, Jr. is an employee of PGW and works in the Respondent’s meter shop.  Tr. 55.

16. Mr. Bickelman was a field service technician and went to the service address on November 18, 2015.  Tr. 56-57.

17. Mr. Bickelman found the range operational, meaning the gas line was connected to the range when he was at the service address on November 18, 2015.  Tr. 58.

18. Mr. Bickelman removed the flex line that connected the inlet piping to the outlet piping, shut off the valve that allowed gas to flow through to the appliances at the service address and shut gas off at the curb.  Tr. 59, PGW Exhibit 1.

19. On November 18, 2015, while at the service address, Mr. Bickelman attempted to locate the meter, but was unsuccessful.  Tr. 60, 62, PGW Exhibit 1.

20. Mr. Bickelman found the house heater attached to the fuel line on November 18, 2015.  Tr. 63, PGW Exhibit 1.

21. The BTUs for the gas appliances are as follows:

a. house heater – 90,000 BTUs;
b. water heater – 36,000 BTUs; and
c. range – 60,000.  Tr. 63-66, 93-94, PGW Exhibit 1.

22. Mr. Bickelman was not sure if the house heater was running when he was at the service address on November 18, 2015.  Tr. 72-73.
 
23. Mr. Bickelman turned the thermostat up to a high temperature and checked that the house heater was operating on November 18, 2015.  Tr. 74-75, 76-77, 82.

24. On November 18, 2015, at the service address when Mr. Bickelman turned the knobs of the range to ignite, the burner lit, which is how he deduced the range was operational.  Tr. 76.

25. On November 18, 2015, while at the service address, Mr. Bickelman turned the knobs of the water heater and it came on, which confirmed the appliance was operational.  Tr. 78.

26. Jessica Glace is employed by PGW as a customer review officer, who investigates informal and formal complaints filed by the customers of the Company with the Commission.  Tr. 84.

27. Ms. Glace reviewed the Complaint of the Complainants.  Tr. 84.

28. On January 13, 2015, Respondent turned the gas on for a water heater, which was the only gas appliance installed for gas usage at the service address.  Tr. 87-88, PGW Exhibit 2.

29. On January 13, 2015, a house heater was present at the service address, but was not fully installed.  Tr. 48-49, 87-88, PGW Exhibit 2.

30. The Respondent requested $870.19 for gas usage based on the BTUs of the appliances (house heater, water heater and range) from January 13, 2015, (turn on service at service address) to November 18, 2015, (shut off service at service address) subtracted by $175.09 for the usage and customer charges paid, which equals $695.10 ($870.19-175.09 = $695.10).  The Respondent requested $695.10 plus $123.23 as a reconnection fee, plus a security deposit of $380.00 for a total sum of ($695.10 + $123.23 + $380.00 = $1,198.33) $1,198.33 to restore gas service on November 19, 2015.  Tr. 89, 92-94, PGW Exhibit 2, 4.

31. The Complainant, Mr. Abergel, filed an informal complaint with BCS at Case No. 3403724 on November 24, 2015.  Tr. 90, PGW Exhibit 2.

32. On March 30, 2016, BCS issued a decision, which dismissed this informal complaint and found that the Complainants owed $870.19 for gas usage from January 13, 2015, to November 19, 2015, at the service address based on the BTUs of the gas appliances. Tr. 91, PGW Exhibit 2.

33. The Complainants were credited $175.09 for billed and paid customer charges and usage but were assessed a reconnection fee of $123.23 and half of a security deposit in the amount of $143.00 for a total amount due of [($870.19 - $175.09 = $695.10) + 123.23 + 143.00 = $961.33] $961.33 to restore gas service.  The other half of the security deposit would be due in two equal installments in the amount of ($143.00/2 = $71.50) $71.50 after gas service is restored.  Tr. 91, PGW Exhibit 2.

34. The Complainants’ usage and payments are the following:

	Billed date
	Usage (CCF)
	Heating Degree Days
	Amt. Billed
	Amt. Paid

	2/10/2015
	38
	812
	$64.53
	

	3/11/2015
	0
	1174
	$12.27
	

	4/9/2015
	0
	597
	$12.27
	

	4/29/2015
	
	
	
	$91.18

	5/8/2015
	0
	197
	$12.25
	

	6/10/2015
	0
	32
	$12.25
	

	7/9/2015
	0
	0
	$12.23
	

	8/10/2015
	0
	0
	$12.20
	

	9/9/2015
	0
	0
	$12.20
	

	10/8/2015
	0
	40
	$12.29
	

	11/6/2015
	0
	186
	$12.60
	

	11/19/2015 (estimated gas)
	
	
	
$870.19
	

	11/23/2015
	
	
	
	$89.95



Tr. 95, 98, PGW Exhibit 3.

35. There is no record that the Complainants requested bills to be sent to anywhere other than the service address.

36. When there is no usage, the amount billed is the customer charge.  Tr. 97.

37. Based on the Respondent’s documents, Complainants owe ($870.19[footnoteRef:4] - $110.56 (customer charges billed) = $759.63 – $64.53 (billed actual usage) = $695.10 - $91.18 (payment) - $89.95 (payment) = $513.97) $513.97, which includes usage of the house heater.  Tr. 98, 109-13, 119-29, PGW Exhibits 3, 4. [4:  	This figure includes billing from January 13, 2015, to February 5, 2015, and all customer service charges.  So that the Complainants are not double billed for these amounts, the amounts are deducted.  Tr. 89, 92-93, PGW Exhibits 2, 4. ] 


38. The Complainants’ usage was not over a 12 month-period, which is what the Respondent needs to bill based on historical usage.  Tr. 113-14.

39. The recommended effective full load per hour (EFLH) is used by the Respondent to determine based on the BTUs of the appliances what the Complainants’ gas usage was in CCFs.  Tr. 115-16, PGW Exhibit 4.

40. The Respondent does not have the ability to measure the gas used by the Complainants at the service address during the time period at issue because the Complainants removed the meter.  Tr. 118-19.

41. The calculation of the amount owed without the house heater is $311.45 (amount with water heater and range) - $91.18 (payment) - $89.95 (payment) = $130.32 - $110.56 (customer charges billed) = $19.76.  Tr. 186, PGW Exhibits 3, 5.

DISCUSSION

I. Applicable Legal Standard 

As the proponent of a rule or order or seeking affirmative relief from the Commission, the Complainants in this proceeding bear the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainants must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  

A preponderance of the evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulie, 70 A.2d 854 (Pa. 1950); Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990) alloc. den., 602 A.2d 863 (Pa.Cmwlth. 1992).  
In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa.Cmwlth. 1980).

If the Complainants present evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainants shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the 
Complainants have not satisfied their burden of proof.  The Complainants would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 461 A.2d 1234 (Pa. 1983).  

		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

II. Incorrect Charges

A. Whether there was a tampered meter at the service address

The Complainant, Mr. Abergel, admitted that he connected a hose where the meter is supposed to be in the piping in the basement of the service address.  Tr. 41-44.  The Complainant, Mr. Abergel, never denied that he configured the piping so that the meter was bypassed at the service address.  Tr. 44.  The Complainant, Mr. Abergel, disputed that the house heater was used at the service address during the period assessed for unauthorized usage of gas service or tampering with the meter at the service address.  Tr. 44.     
 


B. The consequence of unauthorized usage

52 Pa.Code § 56.98(a) states, 

A public utility may immediately terminate service for any of the following action by the customer: 
(1) Unauthorized use of the service delivered on or about the affected dwelling.
*			*			* 
(3) Tampering with meters or other public utility equipment.

Pursuant to Commission regulation 52 Pa.Code § 56.98(a), upon discovering a tampered meter, the Respondent acted appropriately by billing the Complainant for service at the service address on November 19, 2015, after the configuration that bypassed the meter was discovered at the service address. 

C. Whether the house heater was operated during the unauthorized usage period

The Complainant, Mr. Abergel, is adamant that the house heater was installed on November 18, 2015, and was not in operation during the period assessed as unauthorized usage, January 13, 2015 through November 18, 2015.  Tr. 38-39, 49-50.  Mr. Abergel testified that the house heater was installed on November 18, 2015.  Tr. 23, 50, 137-38.  This is the date that the Respondent discovered the unauthorized usage of gas at the service address.  The Complainant, Mr. Abergel, admitted that he did need heat for when he did renovations at the service address.  The Complainant, Mr. Abergel, stated that he used the gas range as a heat source—turning it on when the heat was required with the oven door open, and turning it off when heat was not required.  Tr. 23-25.  The Complainant, Mr. Abergel, provided evidence to show that there was electric usage during the unauthorized usage period from January 13, 2015, through November 18, 2015, but the electric usage was minimal.  Complainant Exhibit 1.  

The Respondent’s own witness, Mr. Bickelman, testified that he was unsure whether the house heater was running on November 18, 2015.  Tr. 72-73.  The Respondent provided no evidence to rebut that the house heater was installed and operational throughout the period assessed for unauthorized usage of gas at the service address.  Furthermore, the Respondent provided evidence that house heater was not completely installed as of January 13, 2015.  PGW Exhibit 2.

I find the testimony of the Complainant, Mr. Abergel credible.  It is abnormal for a person to admit culpability for unauthorized usage of gas service but to deny use of a particular appliance.  Either the person admits to unauthorized usage in its entirety with no caveats or denies unauthorized usage in its entirety.  Mr. Abergel’s explanation and evidence is reasonable and supports his theory of the case.  Respondent does not provide any evidence to support the theory that the house heater was operational throughout the period that the unauthorized usage was determined.  

Based on the totality of the evidence, I find that the house heater was not operating during the entire period of the unauthorized usage which was, January 13, 2015, through November 18, 2015.  Consequently, I find that the Complainants, have sustained their burden of proof.  They have been billed incorrect charges for unauthorized usage from the period of January 13, 2015, through November 18, 2015.  

D. Correct amount to be billed for unauthorized usage

The Respondent provided an amount of the estimated gas usage at the service address which assessed just the water heater and range without the house heater at $311.45.  PGW Exhibit 5.  There is no dispute that the Complainants made two payments toward usage over the period from January 13, 2015, through November 18, 2015, in the amounts of $91.18 and $89.95 for a total of $181.13.  Subtracting the $181.13 from the total amount assessed for the unauthorized usage period at $311.45 is ($311.45 - $181.13 = $130.32) $130.32.  Subtracting the customer charges billed over the unauthorized usage period so that the Complainants are not double billed for the charges yields a grand total of ($130.32 - $110.56 = $19.76) $19.76.

The Complainants would need to pay a reconnection fee of $123.23 to have service restored to the service address.  I find that the security deposit in the amount of $286.00 assessed half ($143.00) to restore service and the remainder in two equal installments ($71.50) after gas service is restored as BCS decision at Case No. 3403724 directed is reasonable.  PGW Exhibit 2.  Complainants would then be required to pay ($19.76 (unauthorized use) + $123.23 (reconnect fee) + $143.00 (half security deposit) = $285.99) $285.99 for gas service to be restored at the service address with two equal installments of $71.50 added to the service billed after the gas is restored for the remainder of the security deposit.   

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

1. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

1. The Complainants obtained unauthorized usage of service at the service address.

1. The consequence of unauthorized usage is immediate termination of service.  52 Pa.Code § 56.98(a).

1. The Complainants had the burden of proof and sustained their burden regarding incorrect charges on their bill for gas usage at the service address.  66 Pa.C.S. § 332(a).


ORDER


THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Elchanan and Esther Abergel against Philadelphia Gas Works at Docket No. F-2016-2547528 is sustained.

1. That the Respondent, Philadelphia Gas Work is to bill the Complainants, Elchanan and Esther Abergel for unauthorized usage at 4807 N. 13th Street, Philadelphia, Pennsylvania for the period from January 13, 2015 through November 18, 2015, in the amount of $19.76.

1. That the Complainants, Elchanan and Esther Abergel, shall be responsible to pay $19.76 + $123.23(reconnect fee) + $143.00(half security deposit) = $285.99 to have gas service restored to 4807 N. 13th Street, Philadelphia, Pennsylvania.

1. That the remainder of the security deposit, $143.00, shall be billed in equal installments of $71.50 after service is restored to 4807 N. 13th Street, Philadelphia, Pennsylvania.

1. That the Secretary’s Bureau shall mark this proceeding closed.


Date: March 10, 2017 		/s/					
		Angela T. Jones 
		Administrative Law Judge
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