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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Samuel Girondo (Complainant), filed on July 18, 2016, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia W. Fordham, issued on June 30, 2016.  	On August 1, 2016, PECO Energy Company (PECO) filed its Replies to Exceptions.  For the reasons stated below, we shall deny the Exceptions and adopt the Initial Decision, consistent with the discussion in this Opinion and Order.

History of the Proceeding

On October 29, 2015, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO.  The Complainant alleged the following: (1) that in order to avoid termination of his gas and electric service, he timely paid PECO $101.32 prior to September 23, 2015, consistent with the amount and deadline that were listed on the September 9, 2015 shut-off notice he received from PECO; (2) that PECO refused to acknowledge his payment and terminated his electric service on September 29, 2015, even though he made the required payment; (3) that PECO never provided a copy of the second shut-off notice that required that he pay more than $2,000 to prevent termination of his electric service; and (4) that there were incorrect charges on his bills.  For relief, the Complainant requested that his electric service be restored and that the Commission review his accounts with PECO.[footnoteRef:2] [2: 	As will be discussed, infra, PECO subsequently restored the Complainant’s service on November 13, 2015, after the Complainant was approved to receive PECO’s Low-Income Home Energy Assistance Program (LIHEAP) grant, and a LIHEAP crisis (CRISIS) grant.  Tr. 27-29; C. Ex. 4.] 


On November 13, 2015, PECO filed an answer (Answer) and new matter (New Matter).[footnoteRef:3]  In its Answer, PECO indicated that at the time the Complainant’s service was shut off, he was on a payment plan with PECO, was actively enrolled in a Consumer Assistance Program (CAP), and his entire balance was comprised entirely of CAP arrears.  Answer at 2.  PECO admitted that it shut off the Complainant’s service on September 29, 2015, after he defaulted on the payment plan on September 14, 2015.  Id. at 3.  PECO explained that upon default, and pursuant to the terms of the payment plan, the Complainant’s remaining balance of $2,621.59 under the Payment Plan returned to the account and became due and payable.  Id.  On the same date (September 14, 2015), PECO sent a ten-day termination notice informing the Complainant that he must pay $2,937.93 or else his service would be shut off on, or soon after, September 28, 2015.  In addition, PECO explained that it made the two required 72-hour telephone attempts on September 18 and 21, 2015.  Id at 3.  PECO admitted that it posted a payment of $101.32 made by the Complainant on September 23, 2015, but that this amount did not pay off the current balance and, thus, was not sufficient to reinstate the payment arrangement.  Accordingly, PECO terminated the Complainant’s service on September 29, 2015.  Id. [3: 	The New Matter provided the Complainant’s balance that was current at that time and a history of the Complainant’s enrollments in PECO’s CAP.  Since the Complainant’s balance is comprised of CAP arrears, PECO noted that, pursuant to Section 1405(c) of the Code, 66 Pa. C.S. § 1405(c), the Complainant is obligated to timely pay the CAP rates and that such rates are not subject to payment agreements negotiated by or approved by the Commission.  Thus, PECO requested that the Commission dismiss the Complaint pursuant to Section 1405(c) of the Code.] 


PECO also noted that the subject matter in the instant Complaint is the same as what was contained in the Complainant’s informal complaint that was before the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 3390214 which the BCS dismissed on October 10, 2015. [footnoteRef:4]  Id. at 3-4.  As such, PECO requested that the instant Complaint be dismissed. [4: 	In its decision, the BCS found that PECO terminated service after the Complainant defaulted on a payment arrangement.  The BCS directed that the Complainant pay $2,700, plus a $20 reconnection fee, in order to have his service restored.] 


In its New Matter, PECO provided the Complainant’s balance that was current at that time and gave a history of the Complainant’s enrollments in PECO’s CAP.  Since the Complainant’s balance had been comprised of CAP arrears, PECO noted that, pursuant to Section 1405(c) of the Code, 66 Pa. C.S. § 1405(c), the Complainant was obligated to pay the CAP rates on time and that such rates are not subject to payment agreements negotiated by or approved by the Commission.  Thus, PECO requested that the Commission dismiss the Complaint pursuant to Section 1405(c) of the Code.

On November 30, 2015, the Complainant filed a response to PECO’s Answer and New Matter.  In his response, the Complainant, inter alia, admitted that he received only one shut-off notice that required him to pay $101.32 to avoid termination of his electric service; but he denied receiving the second termination notice requiring him to pay $2,937.93.  Response at 1.

The ALJ conducted a hearing on February 9, 2016.  The Complainant appeared pro se and presented thirteen exhibits, which were admitted into the record.  PECO was represented by counsel and presented two witnesses and seven exhibits, which were admitted into the record.  The hearing resulted in a transcript of one hundred fifty-two pages.  The record was closed on March 15, 2016.

On June 30, 2016, the Commission issued ALJ Fordham’s Initial Decision wherein she dismissed the Complaint for failure by the Complainant to sustain his burden of proof.  As previously noted, the Complainant filed Exceptions to the Initial Decision on July 18, 2016, and PECO filed Replies to Exceptions on August 1, 2016.

Discussion

A.	Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In this proceeding, the ALJ made forty-six Findings of Fact and reached four Conclusions of Law.  I.D. at 5-10, 16-17.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Initial Decision and the Exceptions thereto, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

C.	ALJ’s Initial Decision 

As will be discussed in more detail below, ALJ Fordham dismissed the Complaint based on the Complainant’s failure to sustain his burden of proof that PECO violated any provisions of the Code, the Commission’s Regulations or its tariff in billing the Complainant or in terminating the Complainant’s electric service.

With regard to the Complainant’s allegation that his service was terminated without notice, the ALJ cited to the rules contained in Section 1406 of the Code, 66 Pa. C.S. § 1406, that this Commission is required to follow with regard to termination of utility service.  I.D. at 12-13.  The ALJ found that PECO properly complied with all of Section 1406 requirements.  

In support of the above finding, the ALJ summarized the sequence of events leading up to the Complainant’s service termination.  In this regard, the ALJ found that PECO gave the Complainant a payment arrangement on August 25, 2014, on a balance of $3,861.40 which required him to pay his budget bill plus $57.89 a month on the arrearage.[footnoteRef:5]  I.D. at 13.  The Complainant paid his bills on time until his June/July 2015 bill became due on July 9, 2015, in the amount of $316.89.  The ALJ explained that although the Complainant did not pay that bill on time,[footnoteRef:6] he did make a payment of $318.00 toward the outstanding balance on July 27, 2015.[footnoteRef:7]  I.D. at 13. [5: 		Finding of Fact No. 18 at 7, citing I.D. at 7 citing Tr. at 59, 86; C. Exhs. 3, 7; PECO Ex. 1.]  [6: 	 	Finding of Fact No. 20, at 18 citing C. Exh. 3; PECO Ex. 1.]  [7: 		Finding of Fact No. 21, citing C. Exh. 3; PECO Exh. 1.  ] 


Next, the ALJ explained that the Complainant’s bill that was dated August 17, 2015, with a payment due date of September 8, 2015, included the then current budget payment amount of $259.00, a $259.00 budget payment amount from a previous bill, $57.89 on the arrears, and late payment charges of $6.16, for a total of $582.05.[footnoteRef:8]  I.D. at 13.  The ALJ found that the Complainant only paid $171.16 on August 24, 2015, toward this bill; but that payment was not sufficient to cover the $582.05 amount that was owed.[footnoteRef:9]  Since the Complainant only made a partial payment, PECO sent the Complainant a 10-day shut off notice, dated September 9, 2015, effective on or after September 23, 2015, for the past due amount of $101.32.[footnoteRef:10]  I.D. at 13.  The ALJ also found that when the Complainant defaulted on the payment arrangement in his July and August 2015 bills, the Complainant’s entire account balance of $2,937.93 became due on September 14, 2015,[footnoteRef:11] and this resulted in PECO sending out a second ten-day termination notice on September 14, 2015, showing the updated past due amount of $2,937.93.[footnoteRef:12]  I.D. at 14 citing C. Exh. 7; PECO Exh. 3.[footnoteRef:13]  The ALJ then concluded that prior to terminating the Complainant’s service on September 23, 2015, PECO’s records showed that it properly made the two required telephone calls to the Complainant – on September 18, 2015, at 6:31 p.m., and September 21, 2015, at 3:01 p.m., respectively,[footnoteRef:14] consistent with Section 1406(b)(1)(ii) of the Code, 66 Pa. C.S. § 1406(b)(1)(ii).  I.D. at 13, 14.  Finally, the ALJ noted that although the Complainant provided proof that he paid $101.32 on September 23, 2015, to prevent his service from being terminated, the ALJ concluded that the timing of the default on the payment arrangement and the issuance of the two notices led to the Complainant’s confusion as to why his service was subsequently terminated on September 29, 2015.  I.D. at 13. [8: 		Finding of Fact No. 22 at 7, citing Tr. at 59, 60, 89, 103; C. Exh. 2; PECO Exh. 1]  [9: 		Finding of Fact No. 23 citing Tr. at 63; C. Exhs. 3, 7; PECO Exh. 1.]  [10: 		Finding of Fact No. 24 citing Tr. at 13, 103; C. Exhs. 1, 7.  Also, Finding of Fact No. 25 noted that the shut off notice contained the following language:  “We will NOT shut off your electric/gas service if you do ONE of the following:  pay $101.32 in full before September 23, 2015 . . .”  Tr. at 15; C. Exh. 1.  Finding of Fact No. 32 indicated that in order to avoid service termination on September 23, 2015, the Complainant submitted a payment of $101.32 to PECO on September 22, 2015.  FOF 32.]  [11: 	Finding of Fact No. 28; Tr. at 58, 89, 94; C. Exhs. 7, 11; PECO Exhs. 1, 4.]  [12: 	Finding of Fact No. 29 citing Tr. at 90, 91, 98; C. Exh. 7, 11; PECO Exh. 3.  The ALJ noted that although PECO did not provide, as an exhibit, a physical copy of September 14, 2015 notice that it sent to the Complainant, it presented credible evidence to show that it sent the Complainant an updated termination notice for the past due amount of $2,937.93 on September 14, 2015.  I.D. at 14.]  [13: 		We note that the Initial Decision inadvertently referenced PECO Exh. 3 as PECO Exh. 2.]  [14:  	Finding of Fact Nos. 30 and 31; PECO Exh. 3, p. 1 of 2.] 


With regard to the Complainant’s allegation that there were incorrect charges on his bill and that his bills have been lower since he filed his Complaint, the ALJ provided a chart summarizing the bills by month between November 2013 and December 2015, during the time the Complainant was enrolled in budget billing.  The chart shows that there appears to be no inaccurate charges and that the actual charges usually exceeded the budget charges in the winter months and the budget charges exceed the actual charges in the summer months.  The reason why the Complainant’s bills have been lower since he filed his formal complaint is in part, because his monthly charges under budget billing were evaluated and adjusted on a quarterly basis and the most recent quarterly calculation resulted in the lowest budget billing charges since he had been enrolled in budget billing.  In addition, the chart shows that he was using less electricity each month since he filed his Complaint.  Thus, the ALJ was unable to find any incorrect charges on his bill or inaccuracy in the budget billing.[footnoteRef:15] [15: 	The Complainant had raised an allegation of incorrect charges and stated that he was paying a large portion of his income to PECO each month and that his charges have come down since the filing of the instant Complaint.  ] 


		In light of the foregoing, the ALJ dismissed the Complaint for failure by the Complainant to show that PECO billed him improperly or violated any provisions in the Code, the Commission’s Regulations or its tariff.  I.D. at 1, 16.

D.	Exceptions and Replies[footnoteRef:16] [16: 	We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b).  Nevertheless, because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy and inexpensive determination.] 


		In his Exceptions, the Complainant cites to the ALJ’s Findings of Fact Nos. 24 and 25[footnoteRef:17] as proof that he submitted documented evidence that he paid the proper amount of $101.32 before September 23, 2015, so that PECO would not terminate his electric service.  Nevertheless, the Complainant submits that PECO terminated his service anyway and at the very minimum PECO should have had the courtesy to provide him with an explanation as to why his electric service was terminated.  Exc. at 2. [17: 	Finding of Fact No. 24 states, “[t]he Respondent sent the Complainant a ten-day shut off notice, dated September 9, 2015, for the past due amount of $101.32, effective September 23, 2015 (Tr. at 13, 103; C. Exhs. 1, 7).”  Finding of Fact No. 25 states, “[t]he shut off notice contained the following language: ‘We will NOT shut off your electric/gas service if you do ONE of the following: pay $101.32 in full before September 23, 2015…” (Tr. 15; C. Ex. 1).”] 


		With regard to Finding of Fact No. 29, which states that PECO “sent the Complainant a ten-day termination notice on September 14, 2015, requesting that the Complainant pay $2,937.93 by September 28, 2015,” the Complainant claims that he never received this shut off notice and that PECO was unable to provide any evidence that it provided him with such notice.  Id.

		In reply, PECO notes that the Complainant claimed at the hearing and in his Exceptions that he never received the second termination notice requesting $2,937.93 and that because PECO was unable to provide a physical copy of the notice, the Complainant is of the opinion that such a notice never existed.  However, PECO contends that its business records as shown in PECO Ex. 3, reflect that it did send the ten-day termination notice to the Complainant.  PECO submits that it was not able to produce a physical copy of the ten-day notice because it does not maintain a copy of all termination notices that are sent out to its customers because the volume of paper would be impossible to maintain.  However, PECO does keep records of the dates when the notices are sent to its customers in its Customer Information Management System, which it produced at the hearing.  R.Exc. at 2.

		Next, in his Exceptions, the Complainant referenced Finding of Fact No. 30, which states that PECO “made a 72-hour telephone call to notify the Complainant of the proposed termination and left a message with an adult on September 18, 2015, at 6:31 p.m.”  The Complainant agrees with Finding of Fact No. 30 but believes it corresponds with the $101.32 payment that he was told must be paid by September 23, 2015, to avoid termination of his electric service, but disagrees with PECO that this call was to notify him that his service would be shut off date on September 28, 2015.  The Complainant claims that a shut off notice with a September 28, 2015 shut off date does not exist and that PECO was unable to provide any document evidence of its existence during the hearing.  Exc. at 2.

PECO rejoins that the record and testimony concerning PECO Exhibit 1 reflect that the Complainant paid the $101.32  payment as was requested in the first termination notice that was sent on September 9, 2015.  However, by the time the Complainant’s $101.32 payment posted, his payment agreement had defaulted and his entire past due balance was subject to termination.  This caused the second termination notice to be issued on September 14, 2015, for $2,937.93, with an effective termination due date of September 28, 2015.  R.Exc. at 2.  Since the Complainant did not pay the $2,937.93 payment by the September 28, 2015 termination due date, the Complainant’s electric service was terminated.[footnoteRef:18]  Id. at 2-3. [18:  	Tr. at 65.] 


In light of the above, PECO contends that it properly sent the Complaint termination notices prior to his service termination consistent with Section 1406 of the Code, and that ALJ Fordham properly determined that the Complainant failed to show that PECO terminated his service without notice or that PECO violated any Commission regulation or tariff.  For these reasons, PECO requests that the Commission deny the Complainant’s Exceptions and uphold the ALJ’s Initial Decision that dismissed the Complaint.  Id. at 3.

E.	Disposition

		In his Exceptions, the Complainant generally reiterates what he stated in his Complaint and argued during the proceeding – that he was billed incorrectly and that he never received a second termination notice and that the shut off notice he received from PECO only required him to pay $101.32.  The Complainant maintains that since he paid the $101.32 in accordance with the terms of the termination notice he received, the Company should not have terminated his service.  

		However, a close review of the record indicates that the $101.32 payment that was made by the Complainant on September 22, 2015, and posted to his account on September 23, 2015, satisfied the terms of the first notice issued.  C. Exh. 11.  Notwithstanding the fact that the Complainant complied with the terms of the first 10-day notice, he did not comply with the terms of the second ten-day notice for $2,937.93 that became due when the he defaulted on the September 14, 2015 payment agreement.  The Complainant claims he never received the second ten-day notice and argued that he never received it because it never existed.  However, our review of the record confirms that although PECO does not maintain physical copies of its ten-day shut off notices, it does maintain a log in its Customer Information Management System whenever such notices are sent out.  In this case, PECO’s Exh. 3 contains a screenshot for when the updated 10-day shut off notice (it is listed as a disconnect notice in the log) was sent to the Complainant on September 14, 2015.  Since it was never returned by U.S. mail, it is presumed that the second shut off notice was delivered to the Complainant.

		Furthermore, during the hearing, PECO’s witness, Anna Mae Migliaccio, provided a history of events that led up to the Complainant’s service termination.  In this regard, Ms. Migliaccio testified that the Complainant had been enrolled in PECO’s Customer Assistance Program (CAP) for some time and that he had defaulted on several past payment plans.[footnoteRef:19]  Tr. at 83‑86.  She testified that under the then-current payment arrangement for the billing period from July 16, 2015, to August 16, 2015,[footnoteRef:20] the Complainant was required to make a payment of $582.05 on or before September 8, 2015.[footnoteRef:21]  Id. at 88.  However, on August 24, 2015, the Complainant made a payment of only $171.16,[footnoteRef:22] which was not enough to cover the bill balance.  Id. at 88.  On September 9, 2015, PECO sent its first ten-day shut off notice by which the Complainant was informed that he must pay $101.32 by September 23, 2015, or else his service would be terminated.  PECO’s witness also noted that the Complainant defaulted on his payment agreement on September 14, 2015, and accordingly, on the same day, PECO sent the Complainant a disconnect notice by U.S. mail requiring him to pay the total remaining balance of $2,937.93 on his account, which was comprised of the remaining balance from the payment plan plus the $101.32 that he was required to pay to prevent termination of service.  Based on this testimony and the fact that the record confirms that PECO sent out a second updated notice to the Complainant, as discussed supra, we shall deny the Complainant’s Exceptions concerning this matter.  Before addressing the next issue, we note that it is easy to see why the Complainant believed his service should not have been terminated.  As the ALJ appropriately noted, the timing of the default on the payment arrangement and the issuance of the two shut off notices led to the Complainant’s confusion as to why his service was subsequently terminated on September 29, 2015.  I.D. at 13.  We agree with the ALJ that the issuance of two shut off notices within a four-day could easily cause confusion but in a case like this involving  payment arrangements, budget billing and late payments, a better timing of issuing the shut off notices could not have been avoided.  [19: 	 	PECO’s witness Migliaccio testified as follows:

The first payment agreement was on April 1st of 2011 in the amount of $l,526.48 in installment amounts of $18.77. This payment agreement was not kept.  

The second payment agreement was issued on May 6th of 2011, a level 1, in the amount of $2,148.30, in installments of $35.60. This payment agreement was also not kept.  

On October 18th of 2011, there was a forgiveness on the account which brought the account balance down to $1,000. The installment on the account – the payment installment would be $16.66. This was also not kept.  

The fourth payment agreement was issued on August 25th of 2014 in the amount of $3,861.40.  The installment was $57.89.  This was not kept.


Tr. at 96-97.]  [20: 	 	A copy of this bill is included in the record as Exh. C-2.]  [21:  	The payment arrangement required the Complainant to pay the budget billed amount plus an installment of $57.89 toward the amount past due.  Tr. at 86‑87.]  [22:  	See Exh. C-3.] 


		Concerning the two telephone notices that were made by PECO pursuant to § 1406(b)(1)(ii)(B) of the Code, we agree with the ALJ’s Findings of Fact Nos. 30 and 31 that PECO made the initial and second telephone call attempts to notify the Complainant that his service will be terminated.  Based on our review of the record, it appears that PECO complied with the requirements of the Code.  In this regard, we note that PECO’s witness testified that it made its first 72-hour telephone notice attempt on September 18, 2015, and a second telephone attempt on September 21, 2015.  However, the second telephone attempt was not successful because the machine hung up before the message could be delivered.  Tr. at 91‑92.  

Conclusion

Based upon our review of the Exceptions, the Initial Decision, and the record in this proceeding, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Samuel Girondo filed on July 18, 2016, to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham are denied consistent with this Opinion and Order. 

2. That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, issued June 30, 2016, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Samuel Girondo against PECO Energy Company on October 29, 2015, at Docket No. C-2015-2511403 is dismissed in its entirety.

4. That Samuel Girondo shall continue to pay the outstanding balance in accordance with his current payment arrangement.

5. That the proceeding at Docket No. C-2015-2511403 be marked closed.
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  April 6, 2017

ORDER ENTERED:  April 6, 2017
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