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ORDER

BY THE COMMISSION:

Before us for consideration is the Petition of Windstream Communications, Inc.,  Windstream D&E Systems, Inc., PAETEC Communications, Inc., USLEC of Pennsylvania, Inc., Talk America, LLC (f/k/a Talk America, Inc.), and Cavalier Business Communications and Intellifiber Networks, Inc. (collectively “Windstream CLECs”), which were filed on December 20, 2016, requesting extensions of the Commission’s regulations at 52 Pa. Code §§ 53.58(c), 53.58(d), and 53.59 relating to the tariffing and classification of services offered by competitive local exchange carriers (CLECs).  The Commission waived those same portions of Sections 53.58 and 53.59 for the Windstream


CLECs on December 5, 2012, for a period of four years.[footnoteRef:2]  The Windstream CLECs also served this petition on the Office of Small Business Advocate, the Bureau of Investigation and Enforcement, and the Office of Consumer Advocate (collectively, statutory advocates).  The Commission has received no answers in response to this petition.   For the reasons set forth below, we shall grant the Windstream CLECs’ request based on the same analysis and subject to the same conditions set forth in our order issued in response to a similarly-filed petition by Verizon Access.[footnoteRef:3]    [2:  See Petition of Windstream Communications, Inc. for a Waiver of the Commissions Regulations at 52 Pa. Code §§ 53.58 and 53.59 To Permit Detariffing Services to Enterprise and Large Business Customers, Docket No. P-2012-2327799 (Order entered December 5, 2012); Petition of Windstream D&E Systems, Inc. for a Waiver of the Commission’s Regulations at 52 Pa. Code §§ 53.58 and 53.59 to Permit Detariffing of Services to Enterprise and Large Business Customers, Docket No. P-2012-2327798 (Order entered December 5, 2012); Petition of Windstream D&E Systems, Inc. for a Waiver of the Commission’s Regulations at 52 Pa. Code §§ 53.58 and 53.59 to Permit Detariffing of Services to Enterprise and Large Business Customers, Docket No. P-2012-2327787 (Order entered December 5, 2012); Petition of US LEC of Pennsylvania, Inc. d/b/a PAETEC Business Services for a Waiver of the Commission’s Regulations at 52 Pa. Code §§ 53.58 and 53.59 to Permit Detariffing of Services to Enterprise and Large Business Customers, Docket No. P-2012-2327792 (Order entered December 5, 2012); Petition of Talk America, Inc. d/b/a Cavalier Telephone for a Waiver of the Commission’s Regulations at 52 Pa. Code §§ 53.58 and 53.59 to Permit Detariffing of Services to Enterprise and Large Business Customers, Docket No. P-2012-2327797 (Order entered December 5, 2012); Petition of Cavalier Business Communications and Intellifiber Networks, Inc. for a Waiver of the Commission’s Regulations at 52 Pa. Code §§ 53.58 and 53.59 to Permit Detariffing of Services to Enterprise and Large Business Customers, Docket No. P-2012-2327812 (Order entered December 5, 2012).]  [3:  Verizon Access (a similarly-situated CLEC to the Windstream CLECs) became a Verizon PA affiliate after the acquisition of MCI Corporation by Verizon Communications Corporation (the parent company of both Verizon PA and Verizon Access).  See Joint Application of Verizon Communications, Inc. For Approval of Agreement and Plan of Merger, Docket Nos. A-310580F0009 et al., Order entered January 11, 2006, 101 PaPUC 1, rev’d, Popowsky v. Pa. Public Utility Commission, 917 A.2d 380 (Pa. Cmwlth. 2007), aff’d, Popowsky v. Pa. Public Utility Commission, 937 A.2d 1040 (Pa. 2007).] 


Background
The Windstream CLECs each hold certificates of public convenience to provide CLEC services in the incumbent local exchange carrier (ILEC) territories of Verizon Pennsylvania LLC, Verizon North LLC (collectively, “Verizon”), and The United Telephone of Pennsylvania, LLC d/b/a CenturyLink (CenturyLink PA) and are providing alternative competitive choices to enterprise customers in those service territories  On October 2, 2012, the Windstream CLECs filed petitions for waiver of our regulations at 52 Pa. Code §§ 53.58(c), 53.58(d), and 53.59.  Specifically, the Windstream CLECs requested a waiver of certain regulations that would permit them to declare the retail “non-protected” services they offer to enterprise and large business customers throughout their service territory as competitive without first filing a petition with the Commission and making a demonstration of competitiveness.  Additionally, the Windstream CLECs requested that the Commission waive the price list requirement for those competitive services offered to enterprise and large business customers so that they could maintain the terms, conditions, and rates for those services on its online Guide on its website.  The Windstream CLECs also requested that the Commission waive any regulation requiring them to file a tariff for their basic dial tone service offered to enterprise and large business customers.

By Final Order entered December 5, 2012, the Commission granted the relief requested by the Windstream CLECs in their October 2, 2012 filings regarding waiver of the relevant portions of 52 Pa. Code §§ 53.58 and 53.59.  In particular, the Commission determined that the Windstream CLECs should have the same degree of regulatory flexibility guaranteed to ILECs and allowed the Windstream CLECs to declare competitive their retail non-protected services offered to enterprise and large business customers throughout their service territories and also waived the requirement that the Windstream CLECs maintain price lists for those non-protected services.  The Commission therefore granted the Windstream CLECs a four-year “trial” waiver of 52 Pa. Code §§ 53.58(c), 53.58(d), and 53.59 so as to permit them to provide the rates and terms for basic dial tone service on their internet websites in lieu of maintaining formal tariffs with the Commission.  Because basic dial tone is a protected service under 66 Pa. C.S. § 3012, the Commission stated that it would “monitor the effectiveness of website posting of basic dial tone service for enterprise and large business customers during the trial two-year period.”[footnoteRef:4]  We also stated that, if the trial were successful, the Windstream CLECs could petition for an extension of the waivers. [4:  See, Petition of AT&T Communications of Pennsylvania, LLC, for a Waiver of the Commission’s Regulations at 52 Pa. Code §§ 53.58 and 53.59 to Permit Detariffing of Services to Enterprise and Large Business Customers, P-2009-2137972 (Order entered May 20, 2010).] 


Discussion
Similar to their 2012 Petitions, the instant Petition of the Windstream CLECs is submitted in the recent wake of Commission orders granting identical requests of Verizon Access and AT&T.[footnoteRef:5]  Specifically, on July 6, 2016, Verizon Access filed a petition requesting an extension of waiver of the requirement that an alternative service provider or a CLEC file and maintain tariffs with the Commission for its retail protected services.  On September 1, 2016, we entered an Order granting the extension until the Commission conducts a rulemaking on whether 52 Pa. Code §§ 53.58(c), 53.58(d), and 53.59 should be modified to incorporate the terms of the waivers as permanent regulatory changes.[footnoteRef:6]  In that Order, we also required that any CLECs operating under a similar waiver cite to the Verizon Access Order if filing a petition for a similar extension.   [5:  See, Petition of AT&T Corp. and Teleport Communications of America, LLC for Extension of Waiver of Commission’s Regulations at 52 Pa. Code §§ 53.58 and 53.59 to Permit Detariffing of Services to Enterprise and Large Business Customers, Docket No. P-2016-2575097 (Order entered February 9, 2017).]  [6:  See, Petition of MCImetro Access Transmission Services LLC d/b/a Verizon Access Transmission Services for a Waiver of the Commission’s Regulations at 52 Pa. Code §§ 53.58 and 53.59 to Permit Detariffing of Services to Enterprise and Large Business Customers, Docket No. P-2016-2556207 (Order entered September 1, 2016).] 


As with Verizon Access and AT&T, we shall not waive our regulations permanently at this time.  We shall grant the Windstream CLECs an extension of the trial until the Commission conducts a rulemaking on whether 52 Pa. Code §§ 53.58(c), 53.58(d), and 53.59 should be modified to incorporate the terms of the waiver as permanent regulatory changes.  The Commission intends to conduct a rulemaking regarding the regulations at 52 Pa. Code Chapters 63 and 64 in the near future.  We intend to incorporate the regulations addressed here in that rulemaking.  As such, a permanent waiver is unnecessary; THEREFORE, 

IT IS ORDERED:

1. That the petition for temporary waiver of Windstream Communications, Inc., Windstream D&E Systems, Inc., PAETEC Communications, Inc., US LEC of Pennsylvania, Inc., d/b/a PAETEC Business Services, Talk America, Inc., d/b/a Cavalier Telephone and Cavalier Business Communications and lntellifiber Networks Inc., is granted with respect to the regulations at 52 Pa. Code §§ 53.58(c), 53.58(d), and 53.59.

2. That Windstream Communications, Inc., Windstream D&E Systems, Inc., PAETEC Communications, Inc., US LEC of Pennsylvania, Inc., d/b/a PAETEC Business Services, Talk America, Inc., d/b/a Cavalier Telephone and Cavalier Business Communications and Intellifiber Networks Inc. are hereby granted an extension of the trial permitting them to maintain information regarding the rates, terms, and conditions for basic dial tone service offered to enterprise and large business customers on their internet website.  The extension is effective from the expiration of the prior waiver to the conclusion of the above-referenced rulemaking wherein we will consider the necessity of 52 Pa. Code §§ 53.58(c), 53.58(d), and 53.59 in the circumstances presented by this Petition.

3. That the Secretary’s Bureau place a copy of this Order in the Commission’s files at Docket Nos. P-2012-2327799, P-2012-2327798, P-2012-2327787, P-2012-2327792, P-2012-2327797, and P-2012-2327812.


4. That the case be marked closed.
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Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  April 6, 2017

ORDER ENTERED: April 6, 2017 
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