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PREHEARING ORDER #2
On February 28, 2017, Philadelphia Gas Works (PGW) filed Supplement No. 100 to PGW’s Gas Service Tariff – PA. P.U.C. No. 2 (Supplement No. 100) to become effective April 28, 2017, seeking a general rate increase calculated to produce $70 million (11.6%) in additional annual revenues.  PGW also filed a Petition for Waiver seeking waiver of the application of the statutory definition of the fully projected future test year (FPFTY) so as to permit PGW to use a FPFTY beginning on September 1, 2017 in this proceeding. 

On March 6, 2017, Carrie B. Wright, Esq., entered a Notice of Appearance on behalf of the Commission’s Bureau of Investigation and Enforcement (BI&E).



On March 6, 2017, the Office of Consumer Advocate (OCA) filed a Public Statement, a Notice of Appearance on behalf of Kristine E. Marsilio, Esq., Harrison W. Breitman, Esq., Darryl A. Lawrence, Esq., and Christy M. Appleby and a formal Complaint.  The Complaint was docketed at C-2017-2592092. 
On March 13, 2017, the Office of Small Business Advocate (OSBA) filed a Verification, Public Statement, a Notice of Appearance on behalf of Sharon E. Webb, Esq., and a formal Complaint.  The Complaint was docketed at C-2017-2593497.
On March 16, 2017, William Dingfelder (“Mr. Dingfelder” or “Complainant”) filed a formal Complaint.  The Complaint was docketed at C-2017-2593903.


By Order entered March 16, 2017, the Pennsylvania Public Utility Commission (Commission) instituted an investigation into the lawfulness, justness, and reasonableness of the proposed rate increase.  Pursuant to Section 1308(d) of the Public Utility Code, 66 Pa.C.S.A. § 1308(d), Supplement No. 100 to Philadelphia Gas Works’ Gas Service Tariff – PA. P.U.C. No. 2 was suspended by operation of law until November 28, 2017, unless permitted by Commission Order to become effective at an earlier date.  In addition, the Commission ordered that the investigation include consideration of the lawfulness, justness and reasonableness of the respondent’s existing rates, rules, and regulations.  The matter was assigned to the Office of Administrative Law Judge for the prompt scheduling of hearings culminating in the issuance of a Recommended Decision. 


On March 17, 2017, the Retail Energy Supply Association filed a Petition to Intervene in this proceeding.  



In accordance with the Commission’s March 16, 2017, Order, the matter was assigned to Deputy Chief Administrative Law Judge Christopher P. Pell and Administrative Law Judge Marta Guhl.



On March 22, 2017, the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA), through its counsel, filed a Petition to Intervene in this proceeding.  



On March 23, 2017, the Philadelphia Industrial and Commercial Gas Users Group filed a formal Complaint.  The Complaint was docketed at C-2017-2595147.



On March 24, 2017, the Tenant Union Representative Network and Action Alliance of Senior Citizens of Greater Philadelphia (TURN et al.) filed a Petition to Intervene in this proceeding.



In compliance with the Commission’s March 16, 2017 Order, PGW filed Supplement No. 103 to Gas Service Tariff – Pa P.U.C. No. 2 on March 27, 2017, suspending the effectiveness of rates proposed in Supplement No. 100 to Tariff Pa.P.U.C. No. 2 until November 28, 2017.



In accordance with a Prehearing Conference Order dated March 17, 2017, PGW, I&E, OCA, OSBA, RESA, CAUSE-PA, PICGUG and TURN et al. submitted prehearing memoranda to the presiding officers.



A call-in telephonic prehearing conference was held on March 29, 2017.  Counsel for PGW, I&E, OCA, OSBA, RESA, CAUSE-PA, PICGUG and TURN et al. participated.
No party opposed the Petition to Intervene filed by RESA.  Accordingly, we granted RESA’s Petition during the prehearing conference and memorialized RESA’s status as an Intervenor in our March 31, 2017 Prehearing Order #1.  

During the Prehearing Conference, PGW opposed the Petitions to Intervene filed by CAUSE-PA and TURN et al.  We instructed PGW to reduce its arguments to writing and file Answers to both Petitions with the Commission’s Secretary by the close of business on March 31, 2017.  We also instructed CAUSE-PA and TURN et al. to file their responses with the Commission’s Secretary by the close of business on April 5, 2017.  
On March 31, 2017, PGW filed its Answers opposing the Petitions to Intervene of both CAUSE-PA and TURN et al.

On April 5, 2017, CAUSE-PA and TURN et al. each filed a response to PGW’s Answer opposing their respective Petitions to Intervene.  Additionally, OCA and I&E each, separately, filed responses to PGW’s Answers.  
The Petitions to Intervene filed by CAUSE-PA and TURN et al. are ripe for disposition.  As discussed below, both Petitions to Intervene are granted.  

DISCUSSION



Regarding eligibility to intervene in proceedings before the Commission, the Commission’s regulations provide: 

§ 5.72. Eligibility to intervene.

(a)  Persons.  A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought. The right or interest may be one of the following: 

(1)  A right conferred by statute of the United States or of the Commonwealth. 

(2)  An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding. 

(3)  Another interest of such nature that participation of the petitioner may be in the public interest. 

(b)  Commonwealth.  The Commonwealth or an officer or agency thereof may intervene as of right in a proceeding subject to subsection (a)(1)-(3). 

(c) Supersession.  Subsections (a) and (b) supersede 1 Pa.Code § 35.28 (relating to eligibility to intervene).

52 Pa.Code § 5.72.



“The interest of a petitioner seeking intervention must be direct and immediate.”  Re Pennsylvania Power & Light Company, 50 Pa. PUC 38, 40 (1976).


To possess standing, a party must have an interest in the controversy that is distinguishable from the interest shared by other citizens.  Sierra Club v. Hartman, 529 Pa. 454, 605 A.2d 309 (1992).  A party possesses standing if he has a “substantial, direct, and immediate interest” in the subject matter of the litigation.  Wm. Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975). 



An association, as a representative of its members, may have standing to bring a cause of action even in the absence of injury to itself; the association must allege that at least one of its members is suffering immediate or threatened injury as a result of the challenged action.  Malt Beverages Distribs. Ass'n v. Pa. Liquor  [*123]  Control Bd., 881 A.2d 37, 41 (Pa.Cmwlth. 2005), petition for allowance of appeal denied, 586 Pa. 775, 895 A.2d 1264 (2006); The Unified Sportsmen of Pennsylvania v. The Pennsylvania Game Commission et al., 903 A.2d 117 Pa.Cmwlth. 2006), 2006 Pa. Commw. LEXIS 397; see also Pennsylvania Academy of Chiropractic Physicians v. Commonwealth of Pennsylvania, Department of State, Bureau of Professional & Occupational Affairs, 564 A.2d 551 (Pa.Cmwlth. 1989) 1989 Pa. Commw. LEXIS 648.


Even in the absence of injury to itself, [however], an association may have standing solely as the representative of its members.  The possibility of such representational standing, however, does not eliminate or attenuate the constitutional requirement of a case or controversy.  The association must allege that its members, or any one of them, are suffering immediate or threatened injury as a result of the challenged action of the sort that would make out a justiciable case had the members themselves brought suit.  So long as this can be established, and so long as the nature of the claim and of the relief sought does not make the individual participation of each injured party indispensable to proper resolution of the cause, the association may be an appropriate representative of its members, entitled to invoke the court’s jurisdiction.

Warth v. Seldin, 422 U.S. 490, 511, 95 S.Ct. 2197, 2211, 45 L.Ed.2d 343, 362 (1975) (citations omitted).  See also Boston Stock Exchange v. State Tax Commission, 429 U.S. 318, 97 S.Ct. 599, 50 L.Ed.2d 514 (1977); Tripps Park Civic Association v. Pa. Pub. Util. Comm'n, 415 A.2d 967 (Pa.Cmwlth. 1980); Concerned Taxpayers v. Commonwealth of Pennsylvania, 382 A.2d 490 (Pa.Cmwlth.1978).

CAUSE-PA


In its Petition to Intervene, CAUSE-PA described itself as an unincorporated association of low-income individuals that advocates on behalf of its members to enable consumers of limited economic means to connect to and maintain affordable water, electric, heating and telecommunication services.  CAUSE-PA indicated that its membership is open to moderate to low-income individuals residing in the Commonwealth of Pennsylvania who are committed to the goal of helping low-income families maintain affordable access to utility services and achieve economic independence.  CAUSE-PA further asserted that it has a significant interest in the impact that the proposed PGW rate increase will have on moderate and low income residential customers, including several of its members who reside within PGW’s service territory.  CAUSE-PA’s Petition named Sonia Brookins, Robin Evans, Marjorie Jackson, Leodus Jones, Marsha Mathi and Jahala McLendon as both members of CAUSE-PA and customers of PGW.


On March 31, 2017, PGW filed an Answer to CAUSE-PA’s Petition to Intervene in which PGW objected to CAUSE-PA’s intervention.  PGW objected, generally, on the grounds that CAUSE-PA has neither adequately demonstrated that its members have a sufficiently direct interest in the outcome of the proceeding nor demonstrated that it meets the Commission’s rules for intervention.  PGW Answer to CAUSE-PA at 2-5.  PGW further averred that the interests of low and moderate income customers are already adequately represented in this proceeding by OCA and I&E.  PGW Answer to CAUSE-PA at 5-6.  PGW maintained that these parties will adequately advance any legitimate rate-case related issues CAUSE-PA may have.  PGW Answer to CAUSE-PA at 5-6.  


On April 5, 2017, CAUSE-PA filed a reply to PGW’s Answer.  In short, CAUSE-PA maintained that, through the seven members identified in its Petition and the direct affect the outcome of this proceeding will have on these members, it meets the Commission’s eligibility requirements for intervention at 52 Pa.Code § 5.72.  CAUSE-PA reply at 4-6.  In response to PGW’s argument that low and moderate income customers are already adequately represented in this proceeding by OCA and I&E, CAUSE-PA acknowledged that OCA and I&E represent the broad interests of all of PGW’s customers, including those who are low-income.  However, CAUSE-PA maintained that it represents low and moderate income customers who have differing interests than the broad base of consumers represented by OCA and I&E.  CAUSE-PA reply at 16-18.  Lastly, CAUSE-PA maintained that PGW’s objection to the interventions of CAUSE-PA and TURN et al., representatives of its low-income customers, and not the intervention of RESA or the Complaints filed by PICGUG or Mr. Dingfelder, was selective and, in its opinion, made in bad faith.  CAUSE-PA reply at 18.  CAUSE-PA requested that we issue an order granting it full status as an intervener in this proceeding with active party status.  


Also on April 5, 2017, OCA filed a reply to PGW’s Answer, clearly in support of CAUSE-PA’s Petition to Intervene.  Contrary to PGW’s position, OCA maintained that it is well-settled that the OCA’s participation in this proceeding cannot serve as a bar to the participation of other interested parties.  OCA CAUSE-PA reply at 3 citing 71 P.S. § 309-6; and South River Power Partners, L.P. v. Pa. Pub. Util. Comm’n, 673 A.2d 422 (Pa.Cmwlth. 1996).  Specifically, OCA indicated:
The OCA submits that the interests represented by the OCA and CAUSE-PA are not identical.  The OCA represents the interests of all of the Company’s customers, both those who are low-income and those who are not.  It would be incorrect to assume that the OCA’s broad-based presence will adequately accommodate the specific concerns that CAUSE-PA seeks to address in this proceeding.  While the OCA acknowledges that its interest and that of CAUSE-PA may overlap to some degree in this matter, as much can be said of numerous other parties to this proceeding.  Likewise, the OCA and CAUSE-PA may also present different perspectives.  The OCA submits that both its authorizing legislation and the appellate courts have clearly provided that the OCA’s participation in a proceeding should never serve as a bar to customers or customer representatives such as CAUSE-PA from participation in the same proceeding. For the reasons set forth 

above, the OCA supports the participation of CAUSE-PA in this matter.

OCA CAUSE-PA reply at 4.



Also on April 5, 2017, I&E submitted a letter to us indicating that it takes no position on whether CAUSE-PA’s (or TURN et al.’s) Petition should be granted.  However, I&E also indicated that, although it does intend to review PGW’s Low Income and Senior Citizen programs as part of its review of this base rate case, I&E does not believe its participation in this case should be used as a basis to exclude the participation of another party.  



We find the arguments raised by the OCA in support of CAUSE-PA’s Petition to Intervene to be particularly persuasive.  Moreover, based on the information provided by CAUSE-PA in its Petition to Intervene and Reply to PGW’s Answer, we are satisfied that CAUSE-PA provided sufficient information regarding its members and their interests to satisfy the requirements of 52 Pa.Code § 5.72.  Accordingly, we will grant CAUSE-PA’s Petition to Intervene.  
TURN et al.

In its Petition to Intervene, TURN et al. described TURN as a not-for-profit advocacy organization composed of moderate and low income tenants, a substantial number of whom are customers of PGW or dependent on PGW natural gas service and all residing in Philadelphia, PA.  TURN et al. maintained that, in these capacities, TURN has a direct, immediate, substantial and distinct interest in PGW’s general base rate filing.  Additionally, TURN et al. described Action Alliance as a not-for-profit membership organization of senior citizens, many of whom are Philadelphia taxpayers, residents and customers of PGW, on which they rely for their natural gas service needs.  TURN et al. maintained that, in these capacities, Action Alliance has a direct, immediate, substantial and distinct interest in PGW’s general base rate filing.  
TURN et al. further noted in its Petition that it was a party to PGW’s last filed base rate case at Docket No. R-2009-2139884, a party to PGW’s most recent Universal Service and Energy Conservation Plan proceedings at Docket No. M-2016-2542415, as well as a party to other Commission proceedings involving PGW.
  

On March 31, 2017, PGW filed an Answer to TURN et al.’s Petition to Intervene in which PGW objected to TURN et al.’s intervention.  PGW objected, generally, on the grounds that TURN et al. has neither adequately demonstrated that its members have a sufficiently direct interest in the outcome of the proceeding nor demonstrated that it meets the Commission’s rules for intervention.  PGW Answer to TURN et al. at 1-4.  PGW further averred that TURN et al.’s Petition is deficient because it fails to identify the members who they will represent, contrary to the Commission’s regulations.
  PGW Answer to TURN et al. at 4.  Lastly, PGW averred that the interests of low and moderate income customers (tenants and/or senior citizens) are already adequately represented in this proceeding by OCA and I&E.  PGW maintained that these parties will adequately advance any legitimate rate-case related issues TURN et al. may have.  PGW Answer to TURN et al. at 6.
On April 5, 2017, TURN et al. filed a reply to PGW’s Answer.  In short, TURN et al. maintained that its participation in the prior PGW base rate proceeding strongly demonstrates that it should be part of the current proceeding.  TURN et al. reply at 20-23.  TURN et al. also contended that PGW’s assertion that TURN et al.’s failure to list actual parties who are represented by TURN et al. is fatal to its Petition to Intervene was inaccurate.  TURN et al. reply at 12-14.  TURN et al. noted that the Commission’s regulations provide that “When the circumstances warrant, petitions to intervene filed on behalf of more than one person may be required to list those persons and entities comprising the represented group.”  52 Pa.Code § 5.73(b) (emphasis added).  TURN et al. reply at 12.  TURN et al. indicated that it would identify a limited number of its members but argued that it would only serve to subject the members to possible discrimination by PGW and is not necessary to meet the requirements for intervention in this matter.  TURN et al. reply at 13-14.  TURN et al. generally argued that its Petition to Intervene sets out specific verified averments that meet the Commission’s requirements for intervention in this matter.  TURN et al. reply at 6-10.  TURN et al. also asserted that OCA and I&E do not adequately represent the concerns of its membership.  TURN et al. reply at 14-19.  Lastly, TURN et al. also argued that PGW is trying to create additional requirements for intervention in base rate proceedings that are not a part of the Commission’s regulations.  TURN et al. reply at 23-24.  TURN et al. requested that we issue an order granting it full status as an intervener in this proceeding with active party status.  
On April 5, 2017, OCA also filed a reply to PGW’s Answer, clearly in support of TURN et al.’s Petition to Intervene.  Contrary to PGW’s position, OCA maintained that it is well-settled that the OCA’s participation in this proceeding cannot serve as a bar to the participation of other interested parties.  OCA TURN et al. reply at 3 citing 71 P.S. § 309-6; and Barasch v. Pa. Pub. Util. Comm’n, 546 A. 2d 1296 (Pa.Cmwlth. 1988), modified on denial of reargument by, 550 A.2d 257 (Pa.Cmwlth. 1989).  Specifically, OCA indicated:

The OCA submits that the interests represented by the OCA and TURN et al. are not identical.  The OCA represents the interests of all of the Company’s customers, both those who are low-income and those who are not.  It would be incorrect to assume that the OCA’s broad-based presence will adequately accommodate the specific concerns that TURN et al. seeks to address in this proceeding.  While the OCA acknowledges that its interest and that of TURN et al. may overlap to some degree in this matter, as much can be said of numerous other parties to this proceeding.  Likewise, the OCA and TURN et al. may also present different perspectives.  The OCA submits that both its authorizing legislation and the appellate courts have clearly provided that the OCA’s participation in a proceeding should never serve as a bar to customers or customer representatives such as TURN et al. from participation in the same proceeding.  For the reasons set forth above, the OCA supports the participation of TURN et al. in this matter.

OCA TURN et al. reply at 4.



As previously noted, I&E submitted a letter to us on April 5, 2017 indicating that it takes no position on whether TURN et al.’s (or CAUSE-PA’s) Petition should be granted.  However, I&E also asserted that, although it does intend to review PGW’s Low Income and Senior Citizen programs as part of its review of this base rate case, I&E does not believe its participation in this case should be used as a basis to exclude the participation of another party.  



As we previously noted regarding CAUSE-PA’s Petition to Intervene, we find the arguments raised by the OCA in support of TURN et al.’s Petition to Intervene to be particularly persuasive.  Further, it is of important note that TURN et al. has participated in past base rate proceedings before the Commission as well as other significant matters involving PGW.  Moreover, based on the information provided by TURN et al. in its Petition and Reply to PGW’s Answer, we are satisfied that TURN et al. provided sufficient information regarding their interests to satisfy the requirements of 52 Pa.Code § 5.72.
  We do not believe that TURN et al.’s failure to list individual members of its organization is fatal to its Petition to Intervene.  Accordingly, we will grant TURN et al.’s Petition to Intervene.

ORDER



THERERFORE,



IT IS ORDERED:

1. That the Petition to Intervene filed by the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA) on March 22, 2017 is granted; and
2. That the Petition to Intervene filed by the Tenant Union Representative Network and Action Alliance of Senior Citizens of Greater Philadelphia (TURN et al.) on March 24, 2017 is granted.  

Date:
 April 7, 2017 




___________________________________








Christopher P. Pell








Deputy Chief Administrative Law Judge








___________________________________








Marta Guhl
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� 	PGW filed a corrected version of Proposed Tariff Supplement No. 103 to its Gas Service Tariff – Pa. P.U.C. No. 2 with the Secretary on March 29, 2017.


� 	TURN et al. noted that it was party to the following cases involving PGW:  Petition of Philadelphia Gas Works for Approval of Demand-Side Management Plan for FY 2016-2020 and Philadelphia Gas Works Universal Service and Energy Conservation Plan for 2014-2016 Pa.Code § 62.4 – Request for Waivers, Docket No. P-2014-2459362; and Philadelphia Gas Works Universal Service and Energy Conservation Plan for 2014-2016 Submitted in Compliance with 52 Pa.Code § 62.4, Docket No. M-2013-2366301.





� 	52 Pa.Code § 5.73(b) provides that “[w]hen the circumstances warrant, petitions to intervene filed on behalf of more than one person may be required to list those persons and entities comprising the represented group.”  


� 	We note that TURN et al. also argued in its Reply that PGW’s Answer to its Petition to Intervene did not meet the requirements of 52 Pa.Code § 1.36(a) of the Commission’s regulations, which requires a verification by authorized personal of PGW.  TURN et al. reply at 3.  While we tend to agree with TURN et al. in this regard, we will not address this argument since we are satisfied that TURN et al.’s Petition to Intervene meets the Commission’s requirements for intervention.  
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