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INTRODUCTION



Complainant contacted PECO Energy Company (PECO or Respondent) to report that she smelled gas on the street.  The response of PECO customer service led to the police going to Complainant’s home. This decision finds that PECO’s actions were problematic but do not rise to the level of a violation.  
HISTORY OF THE PROCEEDING



On August 8, 2016, Gianine Kopishke (Complainant) filed a formal Complaint (Complaint) against PECO.  On the Complaint form, Ms. Kopishke checked the box indicating that she was having a reliability, safety or quality problem with PECO.  She also provided a narrative of the events leading to the Complaint, as follows:
On August 3, 2016 at approximately 10:34 a.m. I called to report the smell of gas in the street in front of my house. The first words out of my mouth were, “This is not an emergency.”  I DO NOT HAVE GAS SERVICE IN MY HOUSE. I DO NOT SMELL GAS IN MY HOUSE.  The PECO employee, Nicole, that answered the phone asked if I was calling from 32 Sycamore Rd.  I said I was.  The Nicole wanted to know if someone 18 yr or older would be home to let PECO in my house.  I told her i was not home but my husband would be home for an hour or so but PECO doesn’t need to come in my house because:  1) I smell gas on the street and 2) I don’t have gas service in my house (which PECO knows because they fixed a gas leak on the street previously, at which time they asked to come in my house.  The workers confirmed that I do not have gas service coming to my house.  The gas I smell on the street now is in the same place they “fixed” the last gas leak on the street approximately 2-3 years ago).  Nicole, told me that if there was no one home to let PECO into my house they would have the authorities break into my house.  I told Nicole that PECO DID NOT HAVE PERMISSTION TO BREAK INTO MY HOUSE.  She kept insisting that if they needed to get in, they would break in.  I warned her they should not attempt to break into my house because my husband has a gun and I wouldn’t want anyone to get shot.  Nicole told me that PECO has to respond within an hour for gas emergencies.  I repeated that this was not an emergency.  I told her I no longer wished to make the report.  She said I can’t not report it.  She asked for my contact info, which I gave her.  After I hung up with PECO, I called my husband to tell him I called PECO about the smell of gas on the street and that PECO would be checking on it.  PECO called my local police department to escort them to my house.  PECO told the police that there was a threat of gun violence against their worker.  The police tactical unit and a dozen police officers showed up banging on my door.  The PECO workers told the police officers at my house, after checking the street, that there was a slight gas leak but that my house did not have gas service so they did not need to get into my house. 
MY PROBLEMS ARE:  1) I called PECO as a concerned citizen to report the smell of gas in the street, not in a house or in other structure.  Just because I have an electric account with PECO does not mean they have the right to break into my house (or threaten to do so) because I smell gas on the street; 2) PECO caused a situation that unnecessarily involved the police with an inaccurate assessment of the situation which has caused emotional distress, embarrassment, and fear that future interactions with our local police department are now going to be tainted because of the inaccurate knowledge that we have made unprovoked violent threats.



Respondent filed an Answer to the Complaint on August 22, 2016.  In the Answer PECO acknowledged that Complainant contacted PECO to report a gas smell outside in the street in front of her property.  PECO further asserts that during the call, the PECO representative asked Ms. Kopishke whether an adult 18 years or older would be home when PECO arrived and also advised that if not, and the gas source is traced to her home, it may be necessary for PECO to break in.  PECO avers that the PECO representative informed Complainant of the company’s standard “Break in Policy” when there is a gas report.  The Company averred that Complainant responded that the Company should not break into her home because her husband has a gun and may shoot someone and that “[a]ccordingly, the PECO representative notified PECO security about a possible safety threat to a company employee who then notified the Havertown police to assist PECO when responding to the gas call.”  (Answer at 2).



PECO also stated in its Answer that Complainant contacted PECO following this incident to complain to a supervisor that a SWAT team showed up at her house even though she told the company that she does not have gas service.  PECO also averred that during this conversation, Complainant confirmed that she told the customer service representative that her husband had a gun and may shoot someone if PECO breaks in.  PECO stated:  that it is the company’s policy that reports of gas must be investigated; that because Complainant stated that her husband had a gun, the customer service representative was obligated to notify security that there was a potential threat to a PECO employee; and that the police were there to ensure that the PECO gas technician could safely respond to the gas odor call. 


On August 30, 2016, this matter was referred to Mediation.  No resolution was reached and a hearing was set for November 10, 2016. 


The hearing was held as scheduled.  Complainant represented herself and presented no witnesses or exhibits.  PECO was represented by Shawane Lee, Esq.  She presented the testimony of Danielle Green, PECO Customer Care Manager, and George Ludwick, PECO Emergency Response Supervisor for Delaware County and Philadelphia. 



PECO presented the following exhibits:

PECO 1 
Contacts

PECO 2
Emergency Procedure

PECO 3
Field Supervisor Worksheets

PECO 4
Email

PECO 5
PECO Administrative Procedure

All exhibits were admitted.  Also, PECO was allowed to play a recording of the telephone call between Complainant and the PECO customer service representative.  The authenticity of the recording was not in question.  (Tr.10-14).  This recording is referred to herein as Gas Call Recording or GCR.     



The record closed on January 11, 2017 upon receipt of the transcript.
FINDINGS OF FACT

1. Complainant is Gianine Kopishke, a PECO Electric Service Customer at her home at 32 Sycamore Road, Havertown, Pennsylvania 19083.
2. Complainant does not have gas service and does not have a gas line going to her home.  (Tr. 5).
3. Respondent is PECO Energy Company, a utility under the jurisdiction of the Public Utility Commission.
4. On August 3, 2016, as Complainant was leaving her house, she smelled gas near the curb and called PECO to report it.  (Tr. 5).
5. Complainant told the Customer Service Representative (CSR) that the gas smell was near a residential parking sticker street sign.  (Tr. 11; GCR). 
6. The CSR immediately called up, on her computer, the Complainant’s account information.  (Tr. 6, Tr. 11, GCR).
7. Complainant repeated that she smelled the gas when she was near the street sign.  (Tr. 11, 12).
8. The PECO CSR verified Complainant’s report by stating that Complainant was reporting “an outside gas smell . . . near a street sign that’s in front of the property.”  (Tr. 13, GCR).
9. Complainant informed the CSR that her husband was at home but would soon leave for work.  (Tr. 5, 13, GCR). 
10. The CSR told Complainant that if no one was at home, and the company traced the gas smell near her property, PECO may have to contact local authorities to gain access to the property.  (Tr. 5, 9-10, 13,GCR).
11. Complainant informed the CSR that she does not have gas service in her home, and that there was no reason for PECO to enter her property because she is reporting a smell outside in the street.  (Tr. 14, GCR).
12. The CSR stated that the company may not have to bring the authorities, but that Complainant had to be advised of the policy.  (Tr. 14, GCR). 
13. In response to this discussion regarding entering Complainant’s home, Complainant told the CSR to forget it, that she no longer wanted to report a gas smell.  (Tr. 9).
14. The CSR told Complainant that she couldn’t withdraw the report.  (Tr. 9).
15. Complainant advised that her husband is armed and that if someone breaks into the house, he is probably going to shoot them.  (Tr. 14). 
16. Complainant did not directly threaten PECO or its employees. 
17. The CSR told Complainant that she would inform the technician and put Complainant on hold.  (Tr. 14, GCR).
18. The CSR subsequently contacted PECO security, which then contacted local police.  (Answer, PECO 1 at 2).
19. After speaking with the PECO CSR, Complainant called her husband to tell him that she had reported a gas smell to PECO and that she was told that the company was sending someone to their house.  (Tr. 8).
20. Several officers of the local police SWAT unit knocked at Complainant’s door later that day.  (Tr. 42). 
21. PECO technicians at the scene determined that they did not need to enter Complainant’s home because the source of the gas smell was elsewhere.  (Tr. 44, 46).
22. PECO had previously repaired a gas leak near Complainant’s home and did not enter Complainant’s house because she does not have gas service.  (Tr. 8). 

DISCUSSION



Regarding character of service and facilities, the Pennsylvania Public Utility Code requires that:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S. § 1501.  


The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Pub. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995).  “Service, used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .”  66 Pa.C.S. § 102.



Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  Complainant seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.



“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).


If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, a complainant will prevail.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


If Respondent submits evidence of “co-equal” weight to counter Complainant’s evidence, Complainant has not satisfied the burden of proof unless additional evidence opposing Respondent’s evidence is presented.  Morrissey v. PA Dept. of Highways, 225 A.2d 895 (Pa. 1967), and Burleson v. Pa. Pub. Util. Comm’n., 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd. 501 Pa. 443, 461 A.2d 1234.


Any decision of the Commission must be supported by substantial evidence.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa.C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Complainant called PECO to report that she smelled gas around a street sign at a curb near her home.  This lead to a local SWAT team appearing at Complainant’s home and PECO technicians addressing the gas smell without entering Complainant’s property.  Complainant contends that PECO did not provide reasonable service.  As she stated in her Complaint:
Additional training seems appropriate for [the customer service representative], her supervisor and other PECO employees regarding the report of the smell of gas in an outdoor public location not in a private home.  Just because I have an account with PECO and report the smell of gas in the street does not give them the right to threaten to break into my house.  I do not have gas service in my house.  I have never had gas service while I've lived in this house.  Smelling gas on the street is not the same as smelling gas in a house or other structure.  If the PECO employee, Nicole, had not threatened to break into my house, I would not have warned that my husband has a gun and would shoot anyone that broke into our home.

(Complaint).



There are two issues presented.  The first is whether PECO acted reasonably in raising the possibility that the company would have to enter Complainant’s home and the second is whether going to her home was reasonable given that Complainant called to report the smell of gas outside at the curb and Complainant had no gas service in her home. 



Complainant established a prima facie case on this issue.  She did not have gas service.  The company records show that she did not have gas service and the company recently repaired a gas leak and did not enter her home.  Additionally, when she in good faith called to report the smell of gas to PECO, she repeatedly stated that she did not have gas service, which could be confirmed by the CSR by a mere look at Complainant’s account.  The report, confirmed by the CSR, was that the gas smell emanated from near a street sign at the curb, not in Complainant’s home.  



In rebuttal, PECO Customer Care Manager Danielle Green testified that gas can travel through a water line or a sewer line and get into a property such as Complainant’s that does not have gas service.  If that is the case, a PECO technician would have to get in the property.  (Tr. 22).  PECO Emergency Response Supervisor George Ludwick also testified that gas could travel underground and get into a sewer.  He also testified that when conducting a search for the source of gas, bar holes are made into the ground and a probe is placed in the hole.  They would continue making bar holes until they find no gas.  If the bar holes lead to a property that has no gas service, they would have to gain access to the property to determine the source or “verify that we do not have a gas explosion.”  (Tr. 38-39). 


None of this was explained to Ms. Kopishke by the CSR when she questioned why PECO would have to enter her house when she had no gas service, which led to her frustration and distrustful response.  The PECO response was lacking here.  This deficient response suggests that PECO should include in its training or procedures some explanation when taking a gas odor call and a customer asks why entry to a home is needed.  However, there was no violation by PECO here.  PECO’s lapse in responsive content does not diminish its rebuttal evidence that there may be a reasonable need to enter a home that does not have gas service. 



The second issue is whether actions by PECO that resulted in the local authorities going to Complainant’s home were reasonable.  Complainant did not threaten PECO employees with harm, and therefore, it appears at first glance that PECO’s actions were heavy-handed and extreme.  This is particularly true given that, ultimately, PECO did not have to enter Complainant’s home to address the gas smell.  Also showing PECO’s troublesome escalation is the note made by a PECO employee in the Customer Contact records that the Complainant stated that “she is going to shoot our technician.”  (PECO 1 at 2).  The record revealed that the Complainant said no such thing. 


However, Complainant did mention that her husband had a gun.  It is not unreasonable for PECO to act in terms of protecting its employees and being able to access the source of a possible gas leak that could lead to an explosion. 



Complainant explained during the hearing that she mentioned the gun because she was not at home and her husband is hard of hearing, could have been in the shower and would have acted to protect his home if someone tried to break in.  She was also concerned that she could not contact him.  (Tr. 6, 17).  As a precaution, she called her husband and advised him that she had notified PECO of a gas smell and that someone from PECO was on the way to the house.  (Tr. 7-8). 


Nevertheless, this does not overcome PECO’s rebuttal that PECO did not act completely unreasonably based on the information available.  There is no prima facie case established on this second issue and therefore Complainant does not prevail.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2.
Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  



3.
A Respondent presenting evidence of “co-equal” weight to refute Complainant’s evidence will prevail absent the Complainant presenting additional opposing evidence opposing.  Morrissey v. PA Dept. of Highways, 225 A.2d 895 (Pa. 1967), and Burleson v. Pa. Pub. Util. Comm’n., 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd. 501 461 A.2d 1234 (Pa. 1983).


4.
The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.



5.
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  66 Pa.C.S. § 1501.



6.
The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Pub. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995).


7.
Service, used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them.  66 Pa.C.S. 102.



8.
PECO did not act unreasonably, and therefore, was not in violation of 66 Pa.C.S. § 1501.
ORDER

THEREFORE,
IT IS ORDERED:

1. That the Complaint of Gianine Kopishke v. PECO Energy Company at Docket No. Docket No. C-2016-2561157 is denied and dismissed.  
2. That this docket be marked closed. 
Date:   March 30, 2017




/s/













Darlene Davis Heep








Administrative Law Judge
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