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INTRODUCTION


In this Initial Decision, the portion of Lesette Bartell’s formal Complaint against PECO Energy Company pertaining to her account for the Loring Street address is granted, in part, with regard to the late payment charges, and denied, in part, with regard to her claim of incorrect billing.  In addition, the portion of Ms. Bartell’s formal Complaint challenging the accuracy of her electricity bills for the Service Address is denied because Ms. Bartell failed to carry her burden of proof.  Ms. Bartell’s claim that PECO Energy Company improperly terminated her electricity service in July of 2015 is sustained.  Lastly, the portion of the Complaint requesting a payment arrangement is denied, in part, with regard to Ms. Bartell’s arrearages accumulated during her participation in PECO’s customer assistance program, and granted, in part, with regard to the remainder of her outstanding balance.

HISTORY OF THE PROCEEDING

On April 25, 2016, Lesette Bartell (Ms. Bartell or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (Respondent, PECO or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that the utility is threatening to shut off her electric service, that there are incorrect charges on her bill from PECO, that she is having a reliability safety or quality problem with her utility service, and that she is unable to pay her electricity bills to PECO.  As relief, the Complainant requested that her account with PECO be adjusted in the amount of $544.58 and that she be placed back on a budget billing program of $52.80 per month.

On May 18, 2016, the Respondent filed an Answer denying the material allegations of the Complaint.

A Hearing Notice dated June 3, 2016, informed the parties that the initial hearing in this matter was scheduled for Thursday, July 7, 2016, at 10:0 a.m. 

A Prehearing Order was issued on June17, 2016, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding. 

The initial hearing convened as scheduled.  Lesette Bartell appeared pro se via telephone and testified in support of the Complaint.  Shawane L. Lee, Esq. represented the Respondent, and presented the testimony of Elsa Leung, who is a regulatory assessor with PECO in charge of reviewing and investigating formal complaints filed with the Commission.  The Respondent sponsored 10 exhibits, all of which were admitted into the record in this case. 

Prior to concluding the hearing, I instructed the Respondent to submit, as a late-filed exhibit, the contact history for Ms. Bartell’s account with PECO for the period January 2014 to July 2015.  Tr. 97.  The Respondent volunteered to submit the late-filed exhibit by no later than July 14, 2016, and I instructed the Complainant to file any written objections to the admission of the late-filed exhibit into the record by no later than July 31, 2016.  Tr. 163-64. 

The Respondent submitted PECO late-filed Exhibit 11 on July 18, 2016.  On July 27, 2016, Ms. Bartell submitted written objections to PECO late-filed Exhibit 11.  
The record closed on August 5, 2016.

FINDINGS OF FACT

1.	The Complainant is Lesette Bartell, who resides at 6064 Vine Street, 2nd Floor Apartment, Philadelphia  PA 19139 (Service Address).  Tr. 6.

2.	The Respondent is PECO Energy Company.

3.	Prior to receiving electric service at the Service Address, Ms. Bartell had electric service in her name at 4756 Loring Street, Philadelphia, PA 19136.  Tr. 20-21, PECO Exhibit 1.

4.	Service at the Loring Street address was terminated on October 13, 2012, with an outstanding balance of $1,475.05.  Tr. 20-21, 68, PECO Exhibit 1.  

5.	Ms. Bartell was enrolled in PECO’s Customer Assistance Program (CAP) when her account for Loring Street was finalized in October of 2012.  PECO Exhibit 4.  

6.	Ms. Bartell had participated continuously in PECO’s CAP program from September 2004 to October 2012, with only a brief interruption from March to August 2012.  PECO Exhibit 4.  

7.	After Ms. Bartell’s PECO account for the Loring Street Address was finalized in October of 2012, she moved to a different address where she did not have electric service in her name.  Tr. 71-72.  

8.	From October 2012 to April 2014, PECO assessed a total of $278.28 in monthly late payment charges on the $1,475.05 outstanding balance in Ms. Bartell’s finalized account for Loring Street.  PECO Exhibit 1.  

9.	Due to the $278.28 in late payment charges, Ms. Bartell’s outstanding balance for Loring Street increased from $1,475.05 in October of 2012, to $1,753.33 in April of 2014.  Tr. 21-22, PECO Exhibit 1.  

10.	On April 7, 2014, PECO established a new account in Ms. Bartell’s name for the Service Address.  Tr. 21-22, PECO Exhibit 2.  

11.	On April 7, 2014, the $1,753.33 outstanding balance from the Loring Street account was transferred to Ms. Bartell’s account for the Service Address.  Tr. 21-22, PECO Exhibit 2.  

12.	On June 17, 2014, Ms. Bartell received a $750.00 Low Income Home Energy Assistance Program (LIHEAP) grant along with a $750.00 Matching Energy Assistance Fund (MEAF) grant for her outstanding balance in Loring Street.  PECO Exhibit 1.  

13.	The $750.00 LIHEAP grant and the $750.00 MEAF grant were both applied to Ms. Bartell’s new account for the Service Address.  Tr. 88-89.  

14.	The $750.00 LIHEAP grant and the $750.00 MEAF grant, along with a payment for $44.80 on June 17, 2014, lowered Ms. Bartell’s balance by $1,544.80, to $239.53 as of June 17, 2014.  Id.

15.	In October 2014, Ms. Bartell was placed in PECO’s budget billing program with a regular budget bill amount of $47.00 per month.  Tr. 23-24, PECO Exhibit 2.  

16.	Ms. Bartell’s budget bill increased from $47.00 per month to $88.00 per month in January of 2015.  Tr. 26, 28, PECO Exhibit 2.  

17.	Ms. Bartell’s budget bill increased from $88.00 per month to $138.00 per month in May of 2015.  Tr. 26, 28, PECO Exhibit 2.  

18.	Ms. Bartell’s payments to PECO during the period June 2014 to June 2015 did not reflect the increases in budget billing amounts.  PECO Exhibit 2.  

19.	On July 8, 2015, PECO began termination proceedings on Ms. Bartell’s account for the Serving Address by issuing a 10-day termination notice.  Tr. 31, PECO Exhibit 5.  

20.	The July 8, 2015 termination notice listed $684.32 as the past due amount.  Id. 

21.	The July 8, 2015 termination notice was followed by two attempts by PECO to contact the Complainant via telephone to provide the three-day termination notice.  Tr. 31-32, PECO Exhibit 5.  

22.	Ms. Bartell’s service at the Service Address was terminated on July 27, 2015.  Tr. 35, PECO Exhibit 5. 

23.	Ms. Bartell’s account for the Service Address was finalized on August 28, 2015, and a final bill was issued in the amount of $1,230.97.  Tr. 36.  

24.	The following transactions occurred in Ms. Bartell’s account with PECO from June 30, 2015 to August 28, 2015:

	Date
	Transaction Type
	Billing period
	Charges/Actual Bill Amount
	Budget Bill Amount
	Deferred Amount
	Total bill
	Forward balance

	6/30/15
	Late Payment Charge
	
	$9.52
	
	
	
	$684.32

	7/6/15
	Bill
	6/3/15-7/2/15
	$116.66
	$138.00
	$352.74
	$831.84
	$693.84

	8/3/15
	Bill
	7/2/15-8/3/15
	$132.41
	$138.00
	$347.15 
	$969.84
	$831.84

	8/4/15
	Late Payment Charge
	
	$11.59
	
	
	
	

	8/14/15
	Bill
	8/3/15-8/14/15
	$2.60
	
	$349.75
	$981.43
	$843.43

	8/28/15
	Deposit Interest
	
	($3.05)
	
	
	
	

	8/28/15
	Deposit Credit
	
	($50.00)
	
	
	
	

	8/28/15
	Cancelled Deposit
	
	($50.00)
	
	
	
	

	8/28/15
	Bill
	8/14/15-8/26/15
	$2.84
	$352.59
	$0.00
	$1,230.97
	$866.79



Tr. 36-38, PECO Exhibit 2.  

25.	After finalizing Ms. Bartell’s account on August 28, 2015, PECO assessed late payment charges on September 15, 2015, September 28, 2015, and November 5, 2015, in the amount of $12.85, $5.29, and $18.14, respectively.  PECO Exhibit 2. 

26.	Electric service was restored at the Service Address on December 1, 2015, after PECO was notified that the Complainant was approved for LIHEAP and CRISIS grants and received a promise to pay from those programs.  Tr. 38, 40, PECO Exhibit 3.  

27.	Ms. Bartell’s outstanding balance at the time of restoration was $1,267.25.  Id.  

28.	The grants were disbursed in three separate payments of $70.00, $159.00, and $500.00 in December of 2015.  Tr. 40-41, PECO Exhibit 3.  

29.	Following the disbursement of the grant funds, Ms. Bartell’s outstanding balance with PECO was $544.48.  PECO Exhibit 3. 

30.	It is PECO’s policy to automatically enroll any CRISIS and LIHEAP grant recipient in its CAP program at its highest CAP rate, Tier B-1, without a CAP application.  Tr. 47-48, 102-103.  

31.	In those instances when the CAP enrollment results automatically from the customer receiving LIHEAP or CRISIS grants, the Respondent’s system is programed to send a letter to the customer informing her of the enrollment in CAP and the establishment of a payment arrangement on her behalf.  Id.  

32.	Ms. Bartell made no payments to her account with PECO from December 1, 2015, to July 7, 2016.  Tr. 49.  

33.	As of the day of the hearing, Ms. Bartell’s outstanding balance with PECO was $961.12.  Tr. 50, PECO Exhibit 3.  

34.	Ms. Bartell’s balance with PECO includes $271.92 in CAP arrears.  Tr. 51.

35.	Ms. Bartell was participating in PECO’s CAP program as of the day of the hearing.  PECO Exhibit 4.  

36.	Ms. Bartell resides at the Service Address with her 20 year old son.  Tr. 115.

37.	Ms. Bartell is the sole income provider in her household.  Tr. 113-16.

38.	Ms. Bartell receives $350.00 per month in Social Security Disability benefits and $261.00 per month in food stamps.  Tr. 113, 116.  

39.	Ms. Bartell is employed part-time, working between 20 and 25 hours per week at a pay rate of $8.50 per hour.  Tr. 113-14.



DISCUSSION

As a preliminary matter I would like to address PECO’s late filed Exhibit 11 and Ms. Bartell’s objections to its admission into the record in this matter.  

Prior to concluding the evidentiary hearing on July 7, 2016, I instructed PECO to submit as a late-filed exhibit Ms. Bartell’s contact history for the period January 2014 to July 2015.  Tr. 96-97.  PECO volunteered to submit the late-filed exhibit within a week, or by July 14, 2016.  Tr. 97.  Ms. Bartell was informed that she had until the end of the month, July 31, 2016, to submit any written objections to PECO’s late-filed exhibit.  Tr. 98.  By cover letter dated July 18, 2016, PECO submitted its late-filed Exhibit 11.  By cover letter dated July 26, 2016, Ms. Bartell submitted written objections to PECO late-filed exhibit.  In particular, Ms. Bartell objects to PECO submitting the late-filed exhibit after the deadline established at the hearing and alleges that the contact history does not indicate that the Respondent contacted her to deliver the three-day termination notice.  

After carefully considering Ms. Bartell’s objections, I shall deny them and admit PECO’s late-filed Exhibit 11 into the record in this case.  While it is true that PECO’s late-filed Exhibit 11 was submitted after the deadline that PECO’s counsel selected herself, it was still within the two-week deadline offered to PECO by the undersigned.  In addition, the delay was of a short duration and was not prejudicial to Complainant’s case.  As for Ms. Bartell’s objection that the contact history does not indicate that the Respondent contacted her to deliver the three-day notice, I find that the objection goes to the weight of the evidence submitted and not to its admissibility in the record in this matter.  

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility violated the Public Utility Code or a regulation or order of the Commission.  66 Pa.C.S. § 701.  If the complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility's case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95 (Poorbaugh).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission's decision must be supported by "substantial evidence," which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal weight, the complainant has not satisfied her burden of proof.  The complainant would be required to provide additional evidence to rebut the evidence of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

(a) 4756 Loring Street - Incorrect billing - late payment charges
At the hearing, Ms. Bartell challenged the accuracy of the $1,753.33 balance that PECO transferred from her account for the Loring Street address to her account for the Service Address in June of 2014.  Tr. 57-68.  She did not dispute that, at the time PECO issued her final bill for her Loring Street account on October 15, 2012, her outstanding balance was $1,475.05.  Tr. 68, PECO Exhibit 1.  However, she questioned how the balance on her finalized account increased from $1,475.05 in October of 2012, to $1,753.33 in April of 2014, when the balance was transferred to her new account for the Service Address.  Ms. Bartell testified that, after her account was finalized at the Loring Street Address, she moved to a different address where she did not have electric service in her name.  Tr. 71-72.  It wasn’t until April of 2014 that she moved to the Service Address and applied to obtain electric service in her name.  

In response to Ms. Bartell’s testimony, Ms. Leung explained that, although Ms. Bartell’s account for the Loring Street address was indeed finalized in October of 2012, it carried an outstanding balance of $1,475.05 and PECO assessed late payment charges against it until April of 2014, when the balance was transferred to Ms. Bartell’s new account for the Service Address.  Tr. 69-70, PECO Exhibits 1 and 2.  She also testified that Ms. Bartell was enrolled in PECO’s CAP program at the time her account for Loring Street was finalized and that she was re-enrolled in CAP when electric service for the Service Address was placed in her name.  Tr. 50-51, PECO Exhibit 4.  PECO assessed late payment charges each and every month for 18 months (October 2012 to April 2014) after Ms. Bartell’s account for Loring Street was finalized, for a total of $278.28.  PECO Exhibit 1.  

The Commission has established regulations at 52 Pa.Code § 56.22 governing the accrual of late payment charges which state:

§ 56.22. Accrual of late payment charges.
 
(a) Every public utility subject to this chapter is prohibited from levying or assessing a late charge or penalty on any overdue public utility bill, as defined in § 56.21 (relating to payment), in an amount which exceeds 1.5% interest per month on the overdue balance of the bill. These charges are to be calculated on the overdue portions of the bill only. The interest rate, when annualized, may not exceed 18% simple interest per annum.
 
(b) An additional charge or fixed fee designed to recover the cost of a subsequent rebilling may not be charged by a regulated public utility.
 
(c) Late payment charges may not be imposed on disputed estimated bills, unless the estimated bill was required because public utility personnel were willfully denied access to the affected premises to obtain an actual meter reading.
 
(d) A public utility may waive late payment charges on any customer accounts. The Commission may only order a waiver of late payment charges levied by a public utility as a result of a delinquent account for customers with a gross monthly household income not exceeding 150% of the Federal poverty level. See 66 Pa. C.S. § 1409 (relating to late payment charge waiver).

52 Pa.Code § 56.22.  Ms. Bartell’s $1,475.05 balance remained outstanding for 18 months and PECO properly assessed late payment charges on that amount.  I do not find that PECO violated a Commission statute, regulation or PECO’s own Tariff by assessing late payment charges on a finalized account with an unpaid outstanding balance.  

The Pennsylvania Public Utility Code (Code) and the Commission’s regulation allow the Commission to “order a waiver of any late payment charges levied by a public utility as a result of a delinquent account for customers with a gross monthly household income not exceeding 150% of the Federal poverty level.”  66 Pa.C.S. § 1409, 52 Pa.Code § 56.22(d).  The record in this case indicates that Ms. Bartell was enrolled in PECO’s CAP program when her account for Loring Street was finalized in October of 2012.  In fact, she had been participating in the Respondent’s CAP program continuously since September 2004, with only a brief interruption from March to August 2012, due to her failure to recertify in a timely manner.  PECO Exhibit 4.  She was enrolled again in the program in or about December of 2015, and was participating in the program as of the day of the hearing.  PECO Exhibit 4.  Because only PECO customers whose household income does not exceed 150% of the Federal poverty level are eligible for enrollment in PECO’s CAP program,[footnoteRef:1] it is reasonable to conclude that Ms. Bartell’s household income was below 150% of the Federal poverty level during the period of time she was enrolled in CAP, and remained at the same level during the period October 8, 2012 to June 17, 2015, when the LIHEAP program which carries a similar threshold income as PECO’s CAP program found Ms. Bartell eligible for a $750.00 grant.  Therefore, any late payment charges assessed against her outstanding balance during the period October 2012, to June 17, 2014, can be waived by the Commission pursuant to the provisions of 66 Pa.C.S. § 1409 and 52 Pa.Code § 56.22. [1:  	See PECO Tariff Electric PA. P.U.C. No. 4, Supplement No. 128, 32nd Revised Page No. 69.] 


During the period October 8, 2012[footnoteRef:2] - June 17, 2014, Ms. Bartell was assessed $281.8 in late payment charges.[footnoteRef:3]  See PECO Exhibit 1.  In addition, Ms. Bartell was assessed $0.94 in late payment charges during the period December 2015 –July 2016.  See PECO Exhibit 3.  Consequently, the Respondent shall credit the Complainant’s account in the amount of $282.74. [2: 	PECO Exhibit 1 – Complainant’s Account Activity Statement covers only the period October 8, 2012, to June 17, 2014.  ]  [3:  	I note that neither section 1409 of the Code, nor section 56.22(d) of the Commission’s regulations specify how far back in time the Commission can exercise its authority to waive late payment charges.  Consequently, I have relied on the provisions of 66 Pa.C.S. § 1312 (regarding Refunds) as guidance for determining which late payment charges to waive in this instance.] 


In view of the above, the portion of Lesette Bartell’s formal Complaint against PECO Energy Company, pertaining to her account for the Loring Street address is granted, in part, with regard to the late payment charges, and denied, in part, with regard to her claim of incorrect billing.

(b) Service Address - Incorrect billing
At the hearing, Ms. Bartell testified that her electric service at the Service Address was shut off on July 27, 2015.  Tr. 9, Complainant Exhibit A.  She testified that, at the time, she was on a budget of $47 per month which she was paying every month.  Tr. 9, 15.  Prior to the service termination, PECO had denied her request for a payment arrangement.  Tr. 9.  After the service termination, PECO requested that she pay $684.32 to have her electric service reconnected.  Tr. 9.  Ms. Bartell explained that she was unable to pay the requested amount and that instead, she decided to wait until November when funds for the LIHEAP program became available.  Tr. 9.  In November 2015, she was informed by LIHEAP representatives that her termination notice was outdated and that she needed to submit a “denial of service” letter from PECO in order to receive LIHEAP grants.  Tr. 11.  On November 16, 2015, Ms. Bartell received the “denial of service” letter, which stated that her outstanding balance with the Respondent was $1,267.25.  Tr. 12.  Ms. Bartell testified that she disputed the outstanding balance to PECO, questioning how the balance increased from $634.32 in July, to $1,267.25 in November, while all the while her service had been off.  Tr. 12.  Ms. Bartell testified that PECO informed her that the additional charges appeared in her bill issued in August of 2015.  Tr. 12.  She stated that she did not understand PECO’s calculations and billing, but that she believed that the grants she received from LIHEAP and CRISIS were sufficient to pay off the entire $634.32 balance.  Tr. 12-14.  Ms. Bartell requested that the $544.48 difference between the $1,267.25 balance in November of 2015 and $634.32 balance in July of 2015 be removed from her account with PECO.  Tr. 12.

[bookmark: _GoBack]In response to Ms. Bartell’s testimony, PECO’s witness, Ms. Leung, testified that when Ms. Bartell’s service at the Loring Street address was terminated on October 13, 2012, the account held an outstanding balance of $1,475.05.  Tr. 20-21, PECO Exhibit 1.  Ms. Leung explained that, due to late payment charges assessed against the balance, Ms. Bartell’s outstanding balance for Loring Street increased to $1,753.33.  Tr. 21-22, PECO Exhibit 1.  This balance was transferred to Ms. Bartell’s account for the Service Address after it was first placed in her name on April 7, 2014.  Tr. 21-22, PECO Exhibit 2.  On June 17, 2014, Ms. Bartell received a $750.00 LIHEAP grant for her outstanding balance in Loring Street.  PECO Exhibit 1.  That grant and the $750.00 Matching Energy Assistance Fund (MEAF) grant were both applied to Ms. Bartell’s new account for the Service Address where the outstanding balance for Loring Street had been transferred in April of 2014.  Tr. 88-89.  The two grants, along with a payment for $44.80 on June 17, 2014, lowered Ms. Bartell’s balance by $1,544.00, to $239.50 as of June 17, 2014.  Id.

Ms. Bartell was placed in PECO’s budget billing program beginning with the bill issued on October 2, 2014.  Tr. 23-24, PECO Exhibit 2.  Initially, her budget bill was $47.00 per month.  Tr. 24, PECO Exhibit 2.  According to Ms. Leung, Ms. Bartell did not pay her budget bill amount in full or on time.  Tr. 25, PECO Exhibit 2.  Ms. Bartell’s budget bill increased from $47.00 per month to $88.00 per month in January 2015, then again from $88.00 per month to $138.00 per month in May of 2015.  Tr. 26, 28, PECO Exhibit 2.  During all this time, Ms. Bartell continued to submit payments of $47.00 per month.  Tr. 26-28, PECO Exhibit 2.  Ms. Leung explained PECO’s budget bill program as follows:

The monthly amount is determined by the average usage for the prior 12 months.  So in the cases that we have on Ms. Bartell’s account, there would be some months when she uses less than the budget amount and then there’s some months when she may use more than the budget amount. 
The difference is kept on the side, what we call the deferred budget amount.  And on each billing statement line you will see a description, a charge amount that says BB deferred amounts.  That is the running balance of the difference of what’s charged or not charged yet on the accounts.

Tr. 29.  Using the bill covering the service period June 3, 2015 to July 2, 2015, Ms. Leung explained that Ms. Bartell had both an outstanding balance of $831.84 and a budget billing deferred amount of $352.74.  Tr. 29, PECO Exhibit 2.  At the time, Ms. Bartell was carrying forward a $693.84 balance, which included the past due amount of $684.32, plus $9.52 in late payment charges.  PECO Exhibit 2.  

Ms. Leung also testified that PECO began termination proceedings on Ms. Bartell’s account on July 8, 2015, by issuing a 10-day termination notice.  Tr. 31, PECO Exhibit 5.  The termination notice listed $684.32 as the past due amount.  Id.  According to Ms. Leung, the termination notice was followed by two attempts at contacting the Complainant via telephone to provide a three-day termination notice.  Tr. 31-32, PECO Exhibit 5.  Ms. Bartell’s service was terminated on July 27, 2015.  Tr. 35, PECO Exhibit 5.  Her account was finalized on August 28, 2015 and a final bill was issued in the amount of $1,230.97.  Tr. 36.  

Ms. Leung sponsored PECO Exhibit 2, which details the transactions that occurred in Ms. Bartell’s account with PECO from June 30, 2015 to August 28, 2015:


	Date
	Transaction Type
	Billing period
	Charges/Actual Bill Amount
	Budget Bill Amount
	Deferred Amount
	Total bill
	Forward balance

	6/30/15
	Late Payment Charge
	
	$9.52
	
	
	
	$684.32

	7/6/15
	Bill
	6/3/15-7/2/15
	$116.66
	$138.00
	$352.74
	$831.84
	$693.84

	8/3/15
	Bill
	7/2/15-8/3/15
	$132.41
	$138.00
	$347.15 
	$969.84
	$831.84

	8/4/15
	Late Payment Charge
	
	$11.59
	
	
	
	

	8/14/15
	Bill
	8/3/15-8/14/15
	$2.60
	
	$349.75
	$981.43
	$843.43

	8/28/15
	Deposit Interest
	
	($3.05)
	
	
	
	

	8/28/15
	Deposit Credit
	
	($50.00)
	
	
	
	

	8/28/15
	Cancelled Deposit
	
	($50.00)
	
	
	
	

	8/28/15
	Bill
	8/14/15-8/26/15
	$2.84
	$352.59
	$0.00
	$1,230.97
	$866.79



(Emphasis added).  Tr. 36-38, PECO Exhibit 2.  

After finalizing Ms. Bartell’s account on August 28, 2015, PECO assessed late payment charges on September 15, 2015, September 28, 2015, and November 5, 2015, in the amount of $12.85, $5.29, and $18.14, respectively, for a total of $36.28.  PECO Exhibit 2.  Electric service was restored at the Service Address on December 1, 2015, after PECO was notified that the Complainant was approved for LIHEAP and CRISIS grants and received a promise to pay from those programs.  Tr. 38, 40, PECO Exhibit 3.  Ms. Bartell’s outstanding balance at the time of restoration was $1,267.25.  Id.  The grants were disbursed in three separate payments of $70.00, $159.00, and $500.00.  Tr. 40-41, PECO Exhibit 3.  Following the disbursement of the grant funds, Ms. Bartell’s outstanding balance with PECO was $544.48.  PECO Exhibit 3. 

Ms. Leung testified that it is PECO’s policy to automatically enroll any CRISIS and LIHEAP grant recipient in its CAP program at its highest CAP rate, Tier B-1, without a CAP application.  Tr. 47-48, 102-103.  The Company will also issue a payment arrangement without the customer contacting the Company to request one.  Id.  Ms. Leung explained that in those instances when the CAP enrollment results automatically from the customer’s receiving LIHEAP or CRISIS grants, the Respondent’s system is programed to send a letter to the customer informing her of the enrollment in CAP and of the establishment of a payment arrangement on her behalf.  Id.  In addition to the letter, a CAP application is also sent out to the customers inviting the customer to complete the application and submit proof of income for potential lower discounted rates.  Id. 

After carefully reviewing the Complainant’s Account history with PECO (PECO Exhibit 2), I find that no incorrect charges were included in her electricity bill for the Service Address.  Ms. Bartell’s outstanding balance at the time of restoration of service was $1,267.25, and it correctly reflected the outstanding balance of $1,230.97 at the time Ms. Bartell’s account for the Service Address was finalized, plus $36.28 in late payment charges assessed from September 2015 to December 2015.  See PECO Exhibit 2.  In turn, the outstanding balance of $1,230.97 on August 28, 2015, correctly reflected her budget bill amounts, her deferred amounts, the late payment charges and the returned security deposits.  See PECO Exhibit 2.  Ms. Bartell has failed to carry her burden of proving that her bills for electric service at the Service Address are incorrect. 

(c) Termination procedures.
At the hearing, Ms. Bartell challenged Ms. Leung’s statements regarding the termination proceedings that occurred on July 2015.  In particular, Ms. Bartell disagreed with Ms. Leung’s statements that the 10-day termination notice was followed by two attempts at contacting the Complainant via telephone to provide a three-day termination notice.  Tr. 31-32, 91, PECO Exhibit 5.  In particular, Ms. Leung testified that the ten-day termination notice was mailed to the Service Address on July 8, 2015.  Tr. 91.  This was followed by PECO’s first three-day termination notice, which was delivered successfully via telephone on July 16, 2016, at 4:01 p.m.  Tr. 91.  Ms. Leung explained that according to the report submitted by PECO’s contractor in charge of making the termination of service telephone calls for the Respondent, an adult was reached at the (267) 339-XXXX number in Ms. Bartell’s account and a message was left.  Tr. 91. [footnoteRef:4] Ms. Leung testified that the telephone number used for the three-day termination notices was provided to PECO by the Complainant.  Tr. 92. [4:  According to PECO’s Exhibit 5, the first attempt to deliver the three-day termination notice via telephone was reported to PECO on July 15, 2015.  The second attempt was reported on July 17, 2015 and was marked “successful” in the Company’s records. ] 


Ms. Bartell maintained that she did not have a telephone number at the time in question and that she had informed PECO repeatedly that the telephone number that the Respondent had on file for her was disconnected.  Tr. 90-97.  She explained that she had contacted PECO using other people’s telephones and every time PECO representatives would ask her to confirm the telephone number in their records, she would inform them that the number was not hers and that she had no telephone number of her own.  Tr. 93-94.

PECO late-filed Exhibit 11 shows that sometime between January 2014 and March 26, 2014, PECO was informed by “We Never Say Never” that Complainant did not have a telephone number and that she preferred to receive documents via fax.  PECO Exhibit 6 shows that Complainant did not provide a telephone number to the Commission’s Bureau of Consumer Services (BCS) when she filed her informal complaint against PECO at BCS Case #3291168 on September 30, 2014.  PECO Exhibit 8 shows that Complainant did not provide a telephone number to BCS when she filed her informal complaint against PECO at BCS Case #3370691 on August 3, 2015.  The “Service Denial Notice” issued by PECO to Ms. Bartell on November 16, 2015, has “NA” for “Not Available” in the box prompting for information regarding the applicant’s telephone number.  See Complainant Exhibit B-4.  Lastly a document prepared by the LIHEAP office at 1348 Sedgley Avenue on November 18, 2015, is blank at the box prompting for information regarding the applicant’s telephone number.  Complainant Exhibit B-5.  The review of these documents indicates that in all of her written communications concerning the Respondent’s service at the Service Address, Ms. Bartell has constantly maintained that she had no telephone number where she could be reached.  This lends credibility to Ms. Bartell’s testimony that she represented the same in all of her oral communications with PECO.  In view of the above, I find that PECO violated the Commission’s regulation at 52 Pa.Code § 56.93 regarding personal contact on the part of the utility at least three days prior to the scheduled termination.  Section 56.93 reads,
§ 56.93. Personal contact 

  (a) Except when authorized under § 56.71, § 56.72 or § 56.98 (relating to interruption of service; discontinuance of service; and immediate termination for unauthorized use, fraud, tampering or tariff violations), a public utility may not interrupt, discontinue or terminate service without attempting to contact the customer or responsible adult occupant, either in person or by telephone, to provide notice of the proposed termination at least 3 days prior to the scheduled termination. If personal contact by one method is not possible, the public utility is obligated to attempt the other method.

(b) Phone contact shall be deemed complete upon attempted calls on 2 separate days to the residence between the hours of 8 a.m. and 9 p.m. if the calls were made at various times each day, with the various times of the day being daytime before 5 p.m. and evening after 5 p.m. and at least 2 hours apart. Calls made to contact telephone numbers provided by the customer shall be deemed to be calls to the residence.

(c) If contact is attempted in person by a home visit, only one attempt is required. The public utility shall conspicuously post a written termination notice at the residence if it is unsuccessful in attempting to personally contact a responsible adult occupant during the home visit.

(d) The content of the 3-day personal contact notice must include the earliest date at which termination may occur and the following information:

(1) The date and grounds of the termination.

(2) What is needed to avoid the termination of service.

(3) How to contact the public utility and the Commission.

(4) The availability of the emergency medical procedures.

(e) The public utility shall ask the customer or occupant if he has questions about the 10-day written notice the public utility previously sent.



52 Pa.Code § 56.93.

Ms. Bartell successfully carried her burden of proving that PECO violated the provision of 52 Pa.Code § 56.93 by failing to provide notice of the proposed termination at least three days prior to the scheduled termination.

(d) Civil Penalty

Under Public Utility Code Sections 3301(a) and (b), “the Commission may levy a fine of up to $1,000 per day for continuing violations of the Public Utility Code.”  66 Pa.C.S. § 3301.

The Commission has set forth, in a statement of policy, the factors and standards for evaluating proceedings involving violations of the Public Utility Code for purposes of determining appropriate civil penalty amounts.  See, 52 Pa.Code § 69.1201(c).  These factors and standards are as follows: 

(1) Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.
 
(2) Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.
 
(3) Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty.
 
(4) Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.
 
(5) The number of customers affected and the duration of the violation.
 
(6) The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7) Whether the regulated entity cooperated with the Commission's investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.
 
(8) The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount.
 
(9) Past Commission decisions in similar situations.
 
(10) Other relevant factors.

52 Pa.Code § 69.1201(c).  These factors, relative to this proceeding, are examined below.

The evidentiary record collected in this matter does not contain sufficient evidence to conclude that PECO’s conduct in terminating Ms. Bartell’s service in July of 2015 without providing proper notice was willfully fraudulent or a misrepresentation.  There is also no evidence that PECO’s failure to comply with 52 Pa.Code § 56.93 had any consequences of a serious nature.  There were no damages to property or injury to persons, and Ms. Bartell never claimed that she did not have actual notice of the impending termination before it occurred on July 27, 2015.  The record in this case supports a finding that the violation of section 56.93 of the Commission’s regulations resulted from the Respondent’s negligence in maintaining and updating customer contact information.  The parties did not enter evidence on the record indicating whether the Respondent has modified its internal practices and procedures to address the offensive conduct at issue to deter and prevent similar conduct in the future.  In addition, there is no record that PECO’s termination practice has negatively affected customers other than Ms. Bartell.  The record does not include a history of PECO’s past offenses.  Neither party provided evidence of a compliance history.  Under these circumstances, I conclude that a civil penalty in the amount of $250.00 is appropriate to deter future violations of this nature and to draw the Company’s attention to the need for accuracy and attention to details.  See Neil H. Stein v. PECO Energy Company, Docket No. Z-011822349 (Opinion and Order entered July 19, 2005).

(e) Payment Arrangement
Ms. Bartell testified that she receives $350.00 per month in Social Security Disability benefits and $261.00 per month in food stamps.  Tr. 113, 116.  She is also employed part-time, working between 20 and 25 hours per week at a pay rate of $8.50 per hour.  Tr. 113-14.  She resides at the Service Address with her adult son who is currently receiving no income. Tr. 115.  

PECO averred that, while Ms. Bartell has not received a prior Commission-issued payment arrangement, she has defaulted on six payment arrangements with the Company and has a poor payment history with the Company.  Tr. 49-50, 112, 116.  As of the day of the hearing, Ms. Bartell’s outstanding balance with PECO was $961.12.  Tr. 50, PECO Exhibit 3.  Her balance includes $271.92 in CAP arrears.  Tr. 51.

The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requests for Commission-issued payment arrangements.  This law provides strict guidelines that the Commission must follow in handling customer complaints.

Customer Assistance Program Balance

		The Commission has no authority to establish a payment arrangement on amounts subject to customer assistance program (CAP) rates.  Section 1403 of the Public Utility Code defines a CAP program as follows:


A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa.C.S. § 1403 (Definition of “Customer Assistance Program”).

The provision at 66 Pa.C.S. § 1405(c) states as follows:

(c)	Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.

PECO’s CAP program meets the requirements of 66 Pa.C.S. § 1403, and therefore, the Commission lacks the authority to establish a payment arrangement on that portion of Ms. Bartell’s outstanding balance which consists of CAP arrears.  The amount of $271.92 must be timely paid, pursuant to 66 Pa.C.S. § 1405(c).

		The Complaint is denied as to the Complainant’s request for a payment arrangement on the $271.92 portion of her balance that is subject to Customer Assistance Program rates.  See Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Order entered September 12, 2013).

Non-Customer Assistance Program Balance

The issuance of a payment arrangement for the non-CRP portion of the arrearage is a matter within the Commission's discretion.  Susan Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 at 11 (Order entered September 12, 2013).  It is Commission policy to exercise its discretion when customers have demonstrated some evidence of a good-faith effort in paying utility bills or when customers have experienced a change of circumstances outside of their control.  Crawford v. National Fuel Gas Distribution Corp., Docket No. C-20066348 at 15-16 (Order entered December 6, 2007). 

Complainant has entered into and defaulted on six payment arrangements issued by PECO.  However, the Complainant has never received a Commission-issued payment arrangement.  Relying on Hewitt, supra, the Respondent argued at the hearing that the Commission should not establish a payment arrangement on behalf of the Complainant because she has defaulted on multiple Company-issued payment arrangements.  See Susan Hewitt v. PECO Energy Co., Docket No. F-2011-2273271, Opinion and Order (entered Sept. 12, 2013) (Hewitt), and Kisha Dorsey v. Philadelphia Gas Works, Docket No. F-2012-2313679, (Opinion and Order entered Nov. 22, 2013) (Dorsey).  Although Ms. Bartell has received more Company-issued payment agreements than were at issue in Hewitt and Dorsey - six versus four and two, respectively - on balance, this case is distinguishable from Hewitt and Dorsey.  First, Ms. Bartell's arrearage ($961.12) is considerably less than the arrearages that accrued in Hewitt ($15,244) and Dorsey ($6,737).  Second, record evidence demonstrates that Ms. Bartell’s payment history has not always been poor.  In October 2011, she received PECO’s one-time CAP program forgiveness totaling $1,698.79, see PECO Exhibit 4.  In addition, she made 12 payments during the period June 17, 2014, to July 7, 2016, for a total of $549.00.  PECO Exhibit 2.  While these payments fell short of paying Ms. Bartell’s current charges or even her monthly budget bill amount, they show an effort on the part of the Complainant to control her balance with PECO.  In contrast, in Dorsey, for example, the complainant had not made any payments in the 18 months prior to the hearing.  Dorsey at 5.  As a result, Hewitt and Dorsey are distinguishable from the present Complaint.


Section 1405 of the Public Utility Code regarding payment arrangements reads in pertinent part:

(a) General rule. --The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

(b) LENGTH OF PAYMENT ARRANGEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:


   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 

   (2) Three years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
 
   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of
the Federal poverty level.
 
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

			*	*	*

66 Pa.C.S. § 1405(a) and (b).  In addition, "Household income" is defined in section 1403 as "[t]he combined gross income of all adults in a residential household who benefit from the public service." 66 Pa.C.S. § 1403 (Definition of "Household income"). 

The Complainant’s monthly household income is $1,439.75 for a household of two.  Ms. Bartell’s household income falls below 150% of the Federal poverty level.  As a level 1 income customer, Ms. Bartell is required to retire her non-CAP balance with PECO within five years, or 60 months.  See 66 Pa.C.S. § 1405(b)(2).

The portion of the Complaint requesting a payment arrangement is denied in part, and granted, in part, pursuant to the above discussion.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2.	The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).

3.	The Pennsylvania Public Utility Code (Code) and the Commission’s regulation allow the Commission to order a waiver of any late payment charges levied by a public utility as a result of a delinquent account for customers with a gross monthly household income not exceeding 150% of the Federal poverty level.  66 Pa.C.S. § 1409, 52 Pa.Code § 56.22(d).  

4.	A public utility may not interrupt, discontinue or terminate service without attempting to contact the customer or responsible adult occupant, either in person or by telephone, to provide notice of the proposed termination at least 3 days prior to the scheduled termination.  52 Pa.Code § 56.93(a).

5.	Under Public Utility Code Sections 3301(a) and (b), the Commission may levy a fine of up to $1,000 per day for continuing violations of the Public Utility Code.  66 Pa.C.S. § 3301.

6.	The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq., applies to this proceeding.  

7.	The Commission has no authority to establish a payment arrangement on amounts subject to customer assistance program rates.  66 Pa.C.S. § 1405(c). 

8.	A customer assistance program is defined as a plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.  66 Pa.C.S. § 1403.


ORDER


THEREFORE,

IT IS ORDERED:

1. That PECO Energy Company’s late-filed Exhibit 11 is admitted into the record in this matter.

1. That the Formal Complaint filed by Lesette Bartell against PECO Energy Company at Docket No. C-2016-2542213 is granted, in part, and denied, in part, in accordance with the discussion section, supra.

3.	The PECO Energy Company shall credit Lesette Bartell’s account in the amount of $282.74.

4.	That PECO Energy Company shall pay a civil penalty in the amount of Two Hundred and Fifty Dollars ($250.00) by sending a certified check or money order payable to the Commonwealth of Pennsylvania, within thirty (30) days from the entry of the Final Commission Order to: 

Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-3265

5.	That PECO Energy Company shall cease and desist from further violations of the Public Utility Code, 66 Pa.C.S. §§ 101 et seq., and the regulations of the Pennsylvania Public Utility Commission, 52 Pa.Code §§ 1.1 et seq.

6.	That the Complaint is denied as to Lessete Bartell ’s request for a payment arrangement on the portion of her balance that is subject to Customer Assistance Program rates.

7.	That the Complaint is granted as to Lesette Batell’s request for a payment arrangement on the portion of her balance that is not subject to Customer Assistance Program rates.

8.	That Lesette Bartell shall make monthly payments consisting of her current charges or budget bill plus one sixtieth (1/60th) of the balance accrued on her account that is not subject to Customer Assistance Program rates, beginning with the first billing due date following the entry of a final Commission Order in this case.

9.	That as long as Lesette Bartell keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payments or finance charges against her account.

10.	That, if Lesette Bartell does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate her utility service in accordance with the Commission’s statute and regulations.

11.	That the Secretary mark this docket closed.


Date:  February 15, 2017			/s/			
		Eranda Vero 
		Administrative Law Judge
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