BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Jean Thoma

:




:


v.

:

C-2016-2549949



:

PPL Electric Utilities Corporation 
:

INITIAL DECISION

Before

Darlene Davis Heep

Administrative Law Judge

INTRODUCTION



Complainant alleged that she experienced electrical surges at her home and had a reliability, safety or quality problem with her utility service.  She also sought monetary damages.  This decision finds that PPL did not provide reasonable or safe service but dismisses the claim for damages due to lack of jurisdiction. 
HISTORY OF THE PROCEEDING



On May 16, 2016, Jean Thoma (Complainant) filed a formal Complaint (Complaint) against PPL Electric Utilities Corporation (PPL or Respondent).  In the Complaint, Ms. Thoma stated that she is having a reliability, safety or quality problem with her utility service.  Ms. Thoma alleged that she has experienced electrical surges at her home over a long period of time.  She also sought reimbursement for damage to her appliances, electrical items and home that she averred was caused by the electrical surges.  


Through Kimberly G. Krupka, Esq., PPL filed an Answer on June 29, 2016.  PPL denied any current reliability, safety, or quality problems.  PPL further averred that Complainant reported a voltage issue on September 11, 2015 and that her wire service was replaced on the same day.  PPL also noted in its Answer that Complainant submitted a damage claim on September 14, 2015 and that on November 24, 2015, PPL provided Complainant with a check for property damage reimbursement.  PPL further noted in the Answer that on December 18, 2015, PPL was notified of a house/structure fire and that Complainant called PPL that day.  PPL avers in the Answer that when the Complainant called PPL on December 29, 2015, a crew dispatched to the Complainant’s residence found no issues on the PPL side of the electric service.  Further, the Answer continues, on December 29, 2015, a voltage meter was placed on the customer’s service and it showed no indication of voltage or neutral wire issues.  PPL also averred that loading at the residence did not exceed the rating of the transformer and customer’s remains in the range of acceptable voltages.  The company denied all other allegations.   


On July 7, 2016, the matter was referred to the Mediation Unit.  On October 28, 2016 it was reported that mediation did not result in settlement and the matter was set for a hearing. 


A telephonic hearing was held as scheduled on December 1, 2016.  Ms. Thoma participated, representing herself.  PPL was represented by Attorney Krupka and she presented the testimony of Andrew Redding, PPL Customer Support Engineer, and Andrea Martino, PPL Claims Specialist. 


The following exhibits were admitted:

Complainant Exh. 1

March 10, 2016 Letter

Complainant Exh. 2

Damage List

Complainant Exh. 3

April 7, 2016 Letter

Complainant Exh. 4

November 24, 2015 Letter

Complainant Exh. 5

Quakertown Fire Report

Complainant Exh. 6

Just Cabinets Audit

Complainant Exh. 7

Receipts

Complainant Exh. 8

St. Luke’s Emergency & Transport Services 




Information

Complainant Exh. 9

Willard Wismer Jr. Estimate

Complainant Exh. 10

Indian Valley Camping Center Invoice – 2 pages

Complainant Exh. 11

Pelican Ski Bills

Complainant Exh. 12

Joe Simpson Plumbing Invoice

Complainant Exh. 13

PPL Bills

PPL Exh. 1


Customer Activity Statement

PPL Exh. 2


Customer Contact

PPL Exh. 4


Letter of April 7, 2016

PPL Exh. 5


Cancelled Check



The record closed on December 28, 2016 when the transcript was received. 
FINDINGS OF FACT

1. Complainant is Jean R. Thoma, whose PPL service address is 2997 Dublin Pike, Quakertown, Pennsylvania 18951.    
2. Respondent is PPL Electric Utilities Corporation, or PPL.
3. On June 23, 2015, PPL personnel entered a note in customer contact records concerning a PPL pole near Complainant’s home, indicating that the PPL pole was “Primary hanging real close to the neutral.”  (PPL 2). 
4. After experiencing lights dimming and flickering on and off in her home and her microwave and other electrical appliances powering down, on July 6, 2015, Complainant called PPL to find out whether there were brown outs reported in the PPL system.  (Tr. 9).
5. A PPL representative told Complainant, over the telephone, that the problem was in her house.  (Tr. 9).
6. No PPL record states that PPL employees were sent out to Complainant’s home in July of 2015.  (PPL 2).
7. There is no record of PPL sending out a crew in response to Complainant’s calls until after an electrician called the company in September of 2015.  (PPL 1-3). 

8. Complainant called PPL numerous times about the power surges and brownouts.  (PPL 2, Tr. 35-36).

9. Each contact or discussion with PPL personnel is not individually recorded in the PPL contact record.  (PPL 2, Tr. 24, Tr. 73-74).

10. The brown-outs continued on and off and Complainant contacted an electrician, who inspected her home on August 17, 2015.  (Tr. 12).
11. The electrical problems were not apparent during the electrician’s visit on August 17, 2015.  (Tr. 12). 

12. In September 2015, the electrician was called again because the lights at the service address were dimming.  (Tr. 12). 
13. Complainant’s electrician subsequently called PPL, on or about September 11, 2015, and a PPL crew was sent to the service address the next day with the electrician present.  (Tr. 12-13).

14. While the PPL crew was standing outside of her home, Complainant’s ceiling fan light began to strobe and she notified the PPL crew.  (Tr.13).

15. The PPL crew did not enter the house but looked at the PPL meter and informed Complainant that it was a PPL issue and that there were large “spikes” in electricity occurring.  (Tr. 13-14).

16. Subsequently, PPL made repairs to the company’s electric facilities serving the service address.  (Tr. 17).
17. PPL replaced Complainant’s service line because of a problem with the neutral wire in that line and also replaced a transformer.  (Complainant 3, p. 1, Tr. 52).

18. Complainant had to repair several appliances following the PPL spiking problem, including one of her microwave ovens.
  (Tr. 18, Complainant 1). 

19. In December 18, 2015, Complainant had a house fire that started with a surge damaged microwave oven that damaged several items and part of her home.  (Tr. 18, PPL 2).

20. PPL placed a load test device on Complainant’s meter to monitor whether there was a continuing problem on December 29, 2015.  (Tr. 36).

21. PPL left the device on the Complainant’s meter for a week and then removed it without notifying the Complainant.  (Tr. 36).
22. The device did not record any surges or brownouts.  (Tr. 51).
23. At the time of the hearing, Complainant was not experiencing electrical problems such as lights flickering or surges at her home.  (Tr. 38).

DISCUSSION
MONETARY DAMAGES


Complainant presented a list of items that she avers were damaged due to PPL electrical surges, including her costs for repairing or replacing them.  It appears that PPL has paid Complainant for some of the damage alleged by Complainant.  (PPL 4).  However, Complainant averred that PPL did not fully reimburse her for damage that was later discovered and led to a house fire caused by one of her microwave ovens affected by the electrical surges.  (Tr. 13).  She also presented documentation from various electrical repair and service providers whose notes indicate that the cause of damage to the items was surges of electricity.  The total of damages claimed is more than $15,000.  (Complainant 2).


Complainant was advised at the start of the hearing that the Commission does not have jurisdiction to award monetary damages.  (Tr. 8).  Ms. Thoma chose to proceed nonetheless.  (Tr. 9). 


The Commission has no authority to award damages to the Complainant.  See, DeFrancesco v. Western Pa. Water Co., 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980).  Monetary damages are beyond the jurisdiction of the Commission and are a subject for the Court of Common Pleas or other civil claims court.  The damages claims will be denied and dismissed due to lack of jurisdiction.  Any request for monetary damages will have to be pursued in another forum.  


The Pennsylvania Public Utility Code requires each public utility to provide the following:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S. § 1501.  


The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995).  
“Service, used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .”  
66 Pa.C.S.A. § 102.



Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  Complainants seek relief from the Commission, and, therefore, has the burden of proof in this proceeding.



“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).


If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, a complainant will prevail.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


If Respondent submits evidence of “co-equal” weight to counter Complainant’s evidence, Complainant has not satisfied the burden of proof unless additional evidence opposing Respondent’s evidence is presented.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. Pub. Util. Comm’n. 66 Pa. Cmwlth. Ct. 282, 443 A.2d 1373 (1982), aff'd. 501 Pa. 443, 461 A.2d 1234.


Any decision of the Commission must be supported by substantial evidence.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa.C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).


In accordance with the PPL Tariff, the company extends service facilities from its distribution lines to the customer’s point of delivery, here, the residential meter.  The customer assumes full responsibility for the energy and facilities at and beyond the point of delivery.  However, this does not change the Company’s duty and responsibility to provide safe and adequate service to the point of delivery.  PPL Electric Utilities Corporation Electric Tariff, Supplement No. 42 Electric Pa. P.U.C. No. 201, Rule 4 and Rule 5. 


Complainant alleged in her Complaint that she was having a reliability, safety or quality problem.  Her testimony clarified that she essentially alleges that PPL service was not reasonable or safe and that the effect was surges of electricity resulting in damage to her appliances and home.  The evidence presented established a prima facie case of her claim.



As Complainant testified, and as indicated in PPL records, beginning in July of 2015 or earlier, Complainant contacted the company several times to report possible surges in electricity to her home and the effects on her appliances and lighting.  The response that she received from PPL was that it was not a problem with the company facilities and that there was something wrong with Complainant’s home electrical system.  

PPL technicians visited Complainant’s home in September of 2015.  When Complainant’s appliances began to turn on and off and her lights began strobing, the PPL technicians observed peculiar behavior on the meter and acknowledged that there was something wrong on PPL’s side of the electric service.  (FOF 15).  In December of 2015, there was a fire at the service address caused by a malfunctioning microwave oven.  (Complainant 5).

PPL presented evidence to rebut the prima facie case which included the testimony of PPL Engineer Andrew Redding.  He stated that after receiving a “dim light” call from the Complainant, a PPL crew was dispatched to Complainant’s home.  No date was given. 

He further testified that the crew conducted a load test.  (Tr. 50-51).  According to Mr. Redding, a load test consists of putting a testing device on the meter base and outside the control load to determine whether or not service provided by PPL is adequate.  Mr. Redding also testified that the result of the test was that it “passed.”  He also stated that the crew recommended to the Complainant that she hire an electrician to inspect inside the house.  (Tr. 51). 

Mr. Redding further testified that the next contact with Complainant was a voltage complaint call received in September of 2015.  He explained that a voltage complaint can include the dimming and flickering of lights.  (Tr. 51).  A PPL crew sent to the Complainant’s home recommended that the service wire, which is the responsibility of PPL, be replaced.  PPL Tariff Rules 4 and 5.  Subsequently, Complainant’s service wire and a transformer were replaced by PPL.  (Tr. 52). 

The service wire includes the neutral and two “hot legs,” which supplies the power.  (Tr. 52).  The problem with Complainant’s service wire was with the neutral.  (Tr. 52).  If a neutral is flawed, it may permit 240 volts to enter a home rather than the normal 120 volts for residential service.  (Tr. 53). 

Mr. Redding further stated that after the service line and transformer were changed, PPL technicians installed a recording voltage meter to measure the voltages and current entering the Complainant’s home.  (Tr. 54).  The recording voltage meter was used for one week and then removed after it was determined that the correct voltage was entering the residence.  (Tr. 54).  It is PPL’s position that the company responded reasonably, including paying the Complainant for a damage claim that was submitted by Complainant before the fire.  (PPL Exh. 5).

It is arguable that Complainant should have contacted an electrician earlier during this ordeal.  Mr. Redding testified that following PPL receiving a call from the Complainant in July of 2015, a crew was sent to Complainant’s home and she was advised to call an electrician.  There is no PPL record that a PPL crew visited the residence or that Complainant was given this advice.  Even if Mr. Redding’s testimony is accepted as true, other evidence presented supports a finding for the Complainant. 


PPL does not record every contact with a customer individually.  However, PPL records show that Complainant called PPL “numerous times [about] power problem.”  Her first recorded call was on July 6, 2015.  After calling PPL “numerous times,” Complainant contacted an electrician in September of 2015.  Not until that electrician contacted the company did PPL send a second crew to inspect and repair the problem.  This is not reasonable service.


Additionally, the voltage meter installed at the Complainant’s home to measure whether the service line and transformer replacement had corrected the voltage problem was not installed until December 29, 2015, after the fire at Complainant’s home on December 18, 2015.  Further, when asked to provide reasons that a problem could develop with a neutral in a service wire, Mr. Redding stated that there could be a loose secondary rubbing against trees.  (Tr. 60).  PPL records show that on June 23, 2015, PPL personnel noted the following regarding a PPL pole near Complainant’s home, “Primary hanging real close to the neutral.”  Yet, no inspection of this neutral was made at the time that a PPL crew was to have visited Complainant’s home after she called PPL about possible surges on July 6, 2015.  


Given this observation by PPL personnel less than two weeks before Complainant called the company to inform them of her flickering lights and dimming appliances, reasonable service would have required that PPL inspect and address the neutral as a possible source of Complainant’s concern.  There was no testimony or record presented showing that such an inspection was conducted.  The inspection in September of 2015 confirmed that the neutral was a problem which, if addressed earlier, could have prevented the appliance failures subsequently suffered by the complainant.  Under its tariff, PPL has a duty to provide safe service.  PPL Electric Tariff Rules 4 and 5.  The evidence supports a finding that there was a reliability, safety or quality problem with the PPL service and that PPL violated Section 1501 by not providing reasonable service. 66 Pa.C.S. § 1501.

Civil Penalty



The Public Utility Code provides for penalties where there is a Code violation.  It states in relevant part:

If any public utility ... shall violate any of the provisions of this part, or shall do any matter or thing herein prohibited; or shall fail, omit, neglect or refuse to obey, observe, and comply with any regulation or final direction, requirement, determination or order made by the Commission, ... such public utility, person or corporation for such violation, omission, failure, neglect, or refusal, shall forfeit and pay to the Commonwealth a sum not exceeding $1,000, to be recovered by an action of assumpsit instituted in the name of the Commonwealth. In construing and enforcing the provisions of this section, the violation, omission, failure, neglect, or refusal of any officer, agent, or employee acting for, or employed by, any such public utility, person, or corporation shall, in every case be deemed to be the violation, omission, failure, neglect, or refusal of such public utility, person or corporation.

66 Pa.C.S. § 3301(a).  The factors to be considered in determining a penalty are: 
(1)
Whether the conduct at issue was of a serious nature... such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing, or technical errors, it may warrant a lower penalty.

(2)
Whether the resulting consequences of the conduct at issue were of a serious nature such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)
Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)
Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)
The number of customers affected and the duration of the violation.

(6)
The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)
Whether the regulated entity cooperated with the Commission's investigation.  Facts establishing bad faith, active concealment of violations or attempts to interfere with Commission investigations may result in a higher penalty.

(8)
The amount of the civil penalty of fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)
Past Commission decision in similar situations.

(10)
Other relevant factors.

52 Pa.Code § 69.1201(c).  See also Joseph A. Rosi v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00992409 (Order entered March 16, 2000), 2000 WL 1407936 (Pa. P.U.C.).    


Here, PPL is found in violation of 66 Pa.C.S. § 1501.  The problems with the PPL neutral resulted in damage to Complainant’s appliances and other electrical items.  The problem was a flawed neutral in the service wire that allowed voltage of more than the 120 residential voltage level to enter complainant’s home.  This was of a serious nature.  Rosi Factor 1. 


A report of the Quakertown Fire Department states that Complainant’s house fire was associated with a fire in the microwave, an appliance damaged by the surges.  (Complainant 5, p. 3; FOF 19).  Whether PPL is liable for additional monetary damages is a question for a civil forum.  However, there is no question that there was property damage, which suggests a higher penalty.  Rosi Factor 2.

There is no evidence of intentional harm.  However, this is a case of negligence. PPL made note of a problem with the service neutral prior to Complainant contacting PPL about the electrical “surges” in her home and PPL did not inspect and correct the problem during the first reported visit to Complainant’s home.  Additionally, although Complainant continued to contact PPL numerous times about her concern, the company did not send out a crew to further inspect until an electrician hired by Complainant contacted the company on her behalf.  Rosi Factor 3.  A higher penalty may encourage PPL to review the history of a service area when a customer calls to report a possible problem.  Rosi Factor 8.  There are no comparable matters where penalties were imposed.  Rosi Factor 9.


Mitigating the penalty is that PPL replaced the service line and a transformer once the problem was discovered and only one customer was affected.  Rosi Factor 4 and Rosi Factor 5.  Also mitigating any penalty is that PPL’s compliance history does not show that this is a recurring problem.  Rosi Factor 6.  There was also no active concealment of violations or attempts to interfere with or bad faith exhibited during any Commission investigations.  Rosi 7. 
Given the above factors, PPL will be directed to pay a $1,000 civil penalty for violating 66 Pa. C.S. § 1501.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding with respect to service claims.  66 Pa.C.S. § 701; 66 Pa.C.S. § 1501.

2. The Commission has no authority to award damages to the Complainant.  See, DeFrancesco v. Western Pa. Water Co., 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980).

3.
Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  



4.
A Respondent presenting evidence of “co-equal” weight to refute Complainant’s evidence will prevail absent the Complainant presenting additional opposing evidence opposing.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. Pub. Util. Comm’n. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff'd. 501 Pa. 443, 461 A.2d 1234.


5.
The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.



6.
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  66 Pa.C.S. § 1501.



7.
The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Pub. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995).


8.
Service, used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them.  66 Pa.C.S. 102.



9.
Respondent did not provide reasonable or safe service, in violation of 66 Pa.C.S. § 1501.


10.
Respondent should pay a civil penalty of $1,000 after entry of a final order in this matter.  66 Pa.C.S. § 3301. 
ORDER

THEREFORE,
IT IS ORDERED:

1. That the Complaint of Jean Thoma v. PPL Electric Utilities Corporation at Docket No. C-2016-2549949 is granted, in part, and denied, in part.  
2. That the claim of unreasonable service and a reliability, safety or quality problem is granted.
3. That the claim for damages is denied.
4. That PPL Electric Utilities Corporation is directed to pay a civil penalty of $1,000 by certified check or money order payable to the “Commonwealth of Pennsylvania” within 30 days after service of the Commission’s Final Order in this matter, forwarded and payable to:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA  17105-3265

5. That this matter be marked closed. 
Date:  March 16, 2017




/s/













Darlene Davis Heep








Administrative Law Judge
� 	PPL Exh. 3 was not used by PPL and therefore not offered into evidence. 


�  	Contact date 9/14/15. 


� 	The household had two microwave ovens, one that the Complainant operated and one that belonged to her son, who lived with her.  (Tr. 13). 


� 	PPL’s position is that it is not responsible for damage incurred by Complainant, including the fire, after the service wire and transformer were replaced and a claim check issued to Complainant.  That issue of causation is one for a civil court with jurisdiction to address monetary damages and is not determined here.
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