BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Antonio Romeo




:








:


v.





:

C-2015-2479260








:

PECO Energy Company



:

ORDER DISMISSING PRELIMINARY OBJECTION

OF PECO ENERGY COMPANY AS MOOT



The Complainant challenged PECO’s attempts to install a smart meter at his residence contending, inter alia, that the installation of a smart meter was in violation of federal law.  PECO Energy Company has filed a Preliminary Objection seeking dismissal of that claim.  The Commonwealth Court has issued a final order affirming the Commission’s dismissal on Preliminary Objections of the claim that installation of a smart meter is in violation of federal law.  Therefore, the Preliminary Objection will be dismissed as moot. 

History of the ProceedinG



On April 27, 2015, Antonio Romeo (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent).  In the Complaint, the Complainant averred that PECO was threatening to shut off service at his home because he did not want PECO to install a Smart Meter.  He further averred:  1) that PECO was attempting to force him to allow installation of the Smart Meter and that this was in violation of federal law, particularly the Energy Policy Act of 2005, 16 U.S.C. § 2621, et. seq., 2) that PECO unfairly targeted him for installation, and 3) that he has fire, radiation, privacy, and other serious health and safety concerns with respect to smart meters.



PECO filed an Answer and New Matter and Preliminary Objections on April 13, 2015.  In the Answer, PECO denied all material allegations, averred that Complainant refused installation of the Smart Meter, that PECO had a right to terminated service for refusal to allow installation of the Smart Meter and further asserted that PECO is required to install Smart Meters in compliance with a deployment plan and the Commission’s Implementation Order under Act 129. 



In the New Matter, PECO averred that Complainant is seeking to “opt out” of Smart Meter installation and that there is no “opt out” provision in Act 129, the Commission’s Implementation Order or the Commission approved PECO Smart Meter deployment plan.  In its Preliminary Objection, PECO asserted that the Complaint should be dismissed in its entirety as legally insufficient pursuant to 52 Pa.Code § 5.101(a)(4)  because the “opt out” remedy sought by Complainant is unavailable. 



On May 23, 2015, Complainant filed a response to the Preliminary Objections.  He asserted that forced installation of the Smart Meter is in violation of the Energy Policy Act of 2005 and that PECO did not address that issue. 
The matter was assigned to Administrative Law Judge (ALJ) Elizabeth H. Barnes, who granted the Preliminary Objections.  ALJ Barnes determined that Act 129 of 2008 and the Commission’s orders direct PECO to develop and implement a smart meter procurement and installation plan and dismissed the Complaint for legal insufficiency because there is no opt out provision either in the Act or the Commission’s orders.  ALJ Barnes also noted numerous Commission precedent dismissing matters as legally insufficient where a Complainant seeks to opt out of smart meter installation.

Complainant filed Exceptions with the Commission, asserting that federal law pre-empted forced installation of a Smart Meter.  PECO filed Reply Exceptions, again noting that the company is required to install Smart Meters and that there is no “opt out” provided in Act 129, Commission Orders or PECO’s Commission-approved deployment plan.  

The Commission denied Complainant’s Exceptions and adopted the decision of ALJ Barnes.  The Commission also determined that Act 129 was not preempted by the Energy Policy Act of 2005.  The Commission noted:  

Section 1252 of the Energy Policy Act amended the Public Utility Regulatory Policies Act of 1978 (PURPA), 16 U.S.C. §§ 2621(d), to add provisions relating to smart metering.  PURPA expressly allows state regulatory authorities, such as the Commission, to adopt, pursuant to state law, standards or rules affecting electric utilities that are different from the standards set forth in 16 U.S.C. §§ 2621, et seq.  16 U.S.C. § 2627(b).

Antonio Romeo v. PECO, C-2015-2479260 (Opinion and Order entered March 3, 2016) at 8.  The Commission had previously held that Act 129 is not preempted by the Energy Policy Act in Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order entered January 24, 2013).

The Complainant appealed to the Commonwealth Court, again asserting 1) that the Energy Policy Act of 2005 pre-empted Act 129, and 2) that Smart Meters are unsafe and therefore installation of such meters is in violation of 66 Pa.Code § 1501, which requires a utility to maintain adequate, efficient, safe and reasonable equipment and facilities.  Referencing the Supremacy Clause of the United States Constitution, Complainant asserted that any Commonwealth requirement that a Smart Meter be installed is preempted by the federal Energy Policy Act, which he averred does not mandate Smart Meter installation.   

The Commonwealth Court affirmed the Commission’s Order dismissing the preemption claim.  The Court stated, 

Because federal standards are a supplement to the state standards, and the state is only required to consider the federal standards, the federal and state standards are not and cannot be in conflict.  Moreover, Congress’s enactment of multiple provisions under PURPA, all providing that the state is entitled to adopt its own guidelines that are different from those provided under PURPA, is indicative of Congress’s lack of intent to occupy the field. Rather, it is indicative of Congress's objective to allow states to regulate how they choose. As such, PURPA and the Energy Policy Act do not preempt the smart meter provisions of the Code or of Act 129. 

Romeo v. Pa. PUC, 2017 Pa. Commw. LEXIS 20 (Pa. Commw. Ct. 2017).  The Court then remanded the remaining issues to the Commission for further proceedings. 



PECO filed an Amended Answer and New Matter on April 4, 2017.  PECO also filed on April 3, 2017, the instant Preliminary Objection seeking dismissal of the preemption claim and related arguments. 


PECO is correct in its assertion that the Commonwealth Court ruled against the preemption claim, affirming dismissal of that claim by the Commission.  The preemption claim is no longer at issue here.  The remaining claims were upon remand assigned to the undersigned and this matter will proceed in accordance with the Commission’s rules of procedure.   
ORDER



THEREFORE,



IT IS ORDERED:

1. That the preliminary objection filed by PECO Energy Company seeking dismissal of the preemption claim is dismissed as moot;

Date:  April 17, 2017
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