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Very truly vou?_.

Wllliams



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PETITION OF PECO ENERGY

COMPANY FOR APPROVAL OF ITS :

DEFAULT SERVICE PROGRAM : Docket No. P-2012-2283641
(CUSTOMER ASSISTANCE PROGRAM

SHOPPING PLAN) (DSP I1)

PETITION OF PECO ENERGY

COMPANY FOR APPROVAL OF ITS :

DEFAULT SERVICE PROGRAM FOR : Docket No. P-2016-2534980
THE PERIOD JUNE 1, 2017 THROUGH

MAY 31, 2021 (DSP 1V)

CERTIFICATE OF SERVICE

I hereby certify and affirm that | have this day served a copy of the Prehearing
Conference Memorandum of PECO Energy Company on the following persons in the matter

specified in accordance with the requirements of 52 Pa. Code 8§ 1.54:

VIA ELECTRONIC MAIL AND FIRST CLASS MAIL

Administrative Law Judge Angela T. Jones
Office of the Administrative Law Judge
Pennsylvania Public Utility Commission
801 Market Street, Suite 4063
Philadelphia, PA 19107
angeljones@pa.gov

Candis A. Tunilo Elizabeth Rose Triscari

Christy Appleby Deputy Small Business Advocate
Amy E. Hirakis Office of Small Business Advocate
Aron J. Beatty Suite 202, Commerce Building
Office Of Consumer Advocate 300 North Second Street

5th Floor Forum Place Harrisburg, PA 17101

555 Walnut Street etriscari@pa.gov

Harrisburg PA 17101-1923
ctunilo@paoca.org
cappleby@paoca.org
ahirakis@paoca.org
abeatty@paoca.org

DB1/ 91922305.1



Carrie B. Wright

Phillip C. Kirchner

Second Floor West

400 North Street

Harrisburg, PA 17120
carwright@pa.gov

phikirchne@pa.gov

Counsel for PAPUC BIE Legal Technical

Charles E. Thomas I1I

Thomas Niesen & Thomas LLC
212 Locust Street, Suite 600
Harrisburg, PA 17101
cet3(@thomaslonglaw.com

Counsel for Noble Americas Energy
Solutions LLC

Brian J. Knipe

Buchanan Ingersoll & Rooney
76 South Main

Akron, OH 44308
brian.knipe(@bipc.com

Maripat Pileggi

Community Legal Services Inc.

1410 West Erie Avenue

Philadelphia, PA 19140
pmileggi(@elsphila.org

Counsel for Community Legal Service

Robert W. Ballenger

Josie B.H. Pickens

1424 Chestnut Street

Philadelphia, PA 19102
rhallenger(@clsphila.org
ipickems(@clsphila.org

Counsel for Community Legal Services Inc.

DB1/ 91922305.1

Charis Mincavage

Alessandra L. Hylander
Adeolu A. Bakare

McNees Wallace & Nurick LLC
100 Pine Street

P.O.Box 1166

Harrisburg, PA 17108-1166
cmincavagefwmeneeslaw.com
ahylanderi@mcneeslaw.com
abakaref@meneeslaw,.com
Counsel for PAIEUG

Joline Price

PA Utility Law Project

118 Locust Street

Harrisburg, PA 17101
pulp@palegalaid.net

Counsel for PA Utility Law Project

Scott H. Debroff

Tucker Arensberg

One Oxford Centre

301 Grant Street, 14th Floor
Pittsburgh, PA 15219
sdebroffi@rhoads-sinon.com

Will Gonzalez

Executive Director

149 West Susquehanna Avenue
Philadelphia, PA 19122
will.gonzalez{@ceibaphiladelphia.org
Counsel for CEIBA

Telemac N. Chryssikos

101 Constitution Avenue, N.W., Room 319
Washington, DC 20080
tchryssikos@washgas.com

Counsel for Washington Gas Energy Services




Joe Clark

21 East State Street, 19th Floor
Columbus, OH 43215
joseph.clark(@directenergy.com
Counsel for Direct Energy

H. Gil Peach

H. Gil Peach & Associates LLC
16232 NW Oak Hill Drive
Beaverton, OR 97006-5242
hgpeach@scanamerica.net

Amy M. Klodowski
FirstEnergy Corp.

800 Cabin Hill Drive
Greensburg, PA 15601
aklodow(@firstenergycorp.com

Laurie L. Baughman

Pennsylvania Coalition Against
Domestic Violence

3605 Vartan Way, Suite 101

Harrisburg, PA 17110

Ibaughman(@pcadv.org

Amy E. Hamilton, Director
Exelon Generation Company
300 Exelon Way

Kennett Square, PA 19348
amy.hamilton{@exeloncorp.com

Patrick M. Cicero
Elizabeth R. Marx

Harry S. Geller Executive Director

Pennsylvania Utility Law Project
118 Locust Street
Harrisburg, PA 17101

pulpi@palegalaid.net

DB1/91922305.1

Stephen L. Huntoon

801 Pennsylvania Avenue, N.W.
Suite 220

Washington, DC 20004
shuntoon/fpl.com

Counsel for Nextera Energy Inc.

Jeffrey J. Norton

Eckert Seamans Cherin & Mellott LL.C
213 Market Street, 8th Floor
Harrisburg, PA 17101
morton(@eckertseamans.com

Jesse A. Dillon

PPL Energyplus LLC

Two North Ninth Street

Office Of General Counsel Gent W4
Allentown, PA 18101
jadillon@pplweb.com

Todd S. Stewart

Hawke McKeon and Sniscak LLP
100 North Tenth Street
Harrisburg, PA 17101
tsstewart(@hmslegal.com

Steven Larin, Director
Nationalities Service Center
1216 Arch Street , 4th Floor
Philadelphia, PA 19107
slarin{@ncsphila.org

Natasha Kelemen,

Executive Director

2100 Arch Street, 7th Floor
Philadelphia, PA 19104
sundropcarter@paimmigrant.org
Counsel for Pennsylvania Immigration
and Citizenship Coalition




Carl Shultz Andrew S. Tubbs

Eckert Seamans Cherin & Mellott LLC Post & Schell PC

213 Market Street, 8th Floor 800 North Third Street, Suite 204
Harrisburg, PA 17101 Harrisburg, PA 17102
cshultzi@eckertseamans.com atubbs@postschell.com

Counsel for Choose Wind PA Counsel for PPL Energyplus LLC
Daniel Clearfield Veronica Ludt

Sarah C. Stoner Face To Face

Deanne M. O'Dell 109 East Price Street

Eckert Seamans Philadelphia, PA 19144

213 Market Street viudtiafacetofacegermantown.org
Harrisburg, PA 17101 Counsel for Face To Face

dclearfield@eckertseamans.com

sstoner@eckertseamans.com

dodelli@eckertseamans.com

Counsel for RESA & Direct Energy

Services LLC Respecttully submitted,

/ Romulo L. Diaz, Jr.
W. Craig Williams
PECO Energy Company
2301 Market Street
Legal Department S23-1
Philadelphia, PA 19103
215.841.4635 (bus)
215.568.3389 (fax)
romulo.diaz@exeloncorp.com
craig.williams(@exeloncorp.com

Thomas P. Gadsden

Kenneth M. Kulak

Brooke E. McGlinn

Morgan, Lewis & Bockius LLP
1701 Market Street

Philadelphia, PA 19103
215.963.5234 (bus)

215.963.5001 (fax)
thomas.gadsden@morganlewis.com
ken.kulak@,organlewis.com
brooke.mcglinn@morganlewis.com
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BEFORE THE
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PETITION OF PECO ENERGY

COMPANY FOR APPROVAL OF ITS :

DEFAULT SERVICE PROGRAM :  DOCKET NO. P-2012-2283641
(CUSTOMER ASSISTANCE PROGRAM

SHOPPING PLAN) (DSP I1)

PETITION OF PECO ENERGY

COMPANY FOR APPROVAL OF ITS :

DEFAULT SERVICE PROGRAM FOR :  DOCKET NO. P-2016-2534980
THE PERIOD JUNE 1, 2017 THROUGH

MAY 31, 2021 (DSP IV)

PREHEARING CONFERENCE MEMORANDUM OF
PECO ENERGY COMPANY

INTRODUCTION
Pursuant to the April 12, 2017 Prehearing Order issued by Administrative Law Judge
Angela T. Jones (the “ALJ”) and the Pennsylvania Public Utility Commission’s (“Commission”)
regulations at 52 Pa. Code § 5.222(d), PECO Energy Company (“PECO” or the “Company”)
hereby submits its Prehearing Conference Memorandum in the above-captioned proceedings.

. HISTORY OF THE PROCEEDINGS

In contrast to the majority of other electric distribution companies (“EDCs”) in
Pennsylvania, low-income customers enrolled in PECO’s Customer Assistance Program
(“CAP”) are not currently eligible to purchase electric generation supply from an electric
generation supplier (“EGS”). Over the last five years, PECO’s plan to implement CAP

customer shopping in its service territory has been litigated extensively in the above-captioned



default service proceedings. The prior procedural history of those proceedings, which have now
been consolidated, is discussed below.

PECQO’s Second Default Service Program (“DSP 11”) Proceeding and the Original
CAP Shopping Plan. On October 12, 2012, the Commission entered an Opinion and Order
approving PECO’s DSP Il with several revisions, including a directive to PECO to develop a
plan to allow its CAP customers to shop for electric generation supply.! In accordance with that
directive, on May 1, 2013, PECO filed a CAP Shopping Plan (the “Original Plan) to enable
CAP customers to purchase generation supply from EGSs that agreed not to charge a price above
PECO’s Price-to-Compare (“PTC”). The Commission approved the Original Plan, with
modifications, in an Opinion and Order entered on January 24, 2014.> Those modifications
included, most significantly, the Commission’s rejection of PECO’s proposed EGS price
ceiling.?

In its January 24, 2014 ruling, the Commission concluded that it did not have authority
under the Pennsylvania Public Utility Code to limit prices charged by EGSs and also agreed with
EGSs opposing the EGS pricing ceiling that such a proposal would limit the diversity of
shopping options available to CAP customers.” In addition, the Commission declined to adopt a
proposal by the Office of Consumer Advocate (“OCA”) to prohibit EGSs from imposing early
cancellation or termination fees on CAP customers on the ground that the Commission lacked

the legal authority to impose such restrictions on EGSs.”

! See Petition of PECO Energy Co. for Approval of its Default Serv. Program, Docket No. P-2012-2283641
(Opinion and Order entered Oct. 12, 2012), p. 156.

Z See Petition of PECO Energy Co. for Approval of its Default Serv. Program, Docket No. P-2012-2283641 (Order
entered Jan. 24, 2014) (“DSP 1l Order™).

* DSP 11 Order, p. 14.
“1d.
®Id. at 16-17.



Appeal of the DSP 11 Order and Subsequent Remand to the Commission. The OCA,
the Coalition For Affordable Utility Services And Energy Efficiency In Pennsylvania (“CAUSE-
PA”) and the Tenant Union Representative Network and Action Alliance of Senior Citizens of
Greater Philadelphia (collectively, “TURN”) appealed the portions of the DSP Il Order that
rejected a ceiling on prices that EGSs could charge PECO CAP customers and a prohibition
against early cancellation or termination fees. In an Opinion and Order entered July 14, 2015,
the Commonwealth Court determined that the Commission had the authority to impose rules that
limit the terms of offers to CAP customers from EGSs to ensure adequately-funded, cost-
effective and affordable universal service programs.® However, the Commonwealth Court
affirmed the Commission’s decision to authorize shopping for PECO’s CAP customers without
pricing restrictions notwithstanding the Commission’s acknowledgement of data appearing to
show that nearly two-thirds of CAP customers in the service territory of another EDC, PPL
Electric Utilities Corp. (“PPL”), paid prices for generation supply above the PTC.” The
Commonwealth Court further concluded that record evidence supported the Commission’s
finding that an EGS price ceiling would be anti-competitive and limit the choices available to
PECO’s CAP customers, but found that there was a statutory basis and sufficient record evidence
to support the OCA’s proposed prohibition against early termination and cancellation fees.? Asa

result, the Commonwealth Court remanded the case to the Commission for further proceedings

® See Coalition for Affordable Util. Servs. and Energy Efficiency in Pa., et al. v. Pa. Pub. Util. Comm’n, 120 A.3d
1087, 1103-1104 (2015) (“CAP Shopping Order™).

" See id., 120 A.3d at 1107 (“Simply put, the PUC was not persuaded that Petitioners’ evidence provided a
substantial reason to justify limiting competition by imposing a price ceiling on EGSs as part of the PECO CAP
Shopping Plan. Similarly, Petitioners failed to convince the PUC that customer education programs are inadequate
(i.e., not a reasonable alternative to price regulation) to the task of ensuring that CAP participants, and by extension
non-CAP participants, benefit from the opportunity to shop for their EGS.”) (citations omitted).

81d. at 1106-1108.



to approve a “rule revision to the PECO CAP Shopping Plan that would impose such a
prohibition.”

On December 4, 2014, during the appeal of the DSP Il Order, the Commission
considered and approved PECQO’s proposed default service program for the period June 1, 2015
through May 31, 2017 (“DSP I11”), as modified by a joint petition for partial settlement.’

In response to the Commonwealth Court’s remand after a further appeal of the DSP 11
Order to the Supreme Court of Pennsylvania,'® the Commission issued a Secretarial Letter on
May 11, 2016 (“May 11 Secretarial Letter”), directing PECO to file a rule revision (the “CAP
Rule Revision”) to its Original Plan in the DSP 1l docket to implement CAP customer shopping
during DSP I1l. To that end, on September 1, 2016, PECO filed its proposed CAP Rule Revision
to allow CAP customers to shop for electric generation supply without pricing restrictions and
with the protection of a prohibition against early cancellation or termination fees.*!

Relationship of the Company’s DSP IV Proceeding to the DSP Il Original Plan. On
March 17, 2016, PECO filed its petition for approval of the Company’s fourth default service
program for a two-year period beginning on June 1, 2017 (“*DSP IV”). During the DSP IV
proceeding, a witness for CAUSE-PA proposed an alternative CAP shopping platform based on

PECO’s existing Standard Offer Program (the “CAP-SOP Proposal”). The CAP-SOP Proposal,

® See Petition of PECO Energy Co. for Approval of its Default Serv. Plan for the Period from June 1, 2015 through
May 31, 2017, Docket No. P-2014-2409362 (Opinion and Order entered Dec. 4, 2014) (“December 2014 Order™).
PECO’s DSP Il continued PECO’s Standard Offer Program, in which default service residential customers who do
not participate in CAP and small commercial customers contacting PECO’s customer service center are encouraged
to select among a group of EGSs who have voluntarily chosen to offer customers a twelve-month contract priced at
least 7% below PECO’s applicable PTC at the time of the offer.

10 CAUSE-PA and TURN requested review of the CAP Shopping Order by the Pennsylvania Supreme Court, but
that request was denied on April 5, 2016. Coalition for Affordable Util. Servs. And Energy Efficiency in Pa. v. Pa.
P.U.C., 136 A.3d 983 (Pa. Apr. 5, 2016).

The CAP Rule Revision includes a plan for collection of data in consultation with the Commission’s Office of
Competitive Market Oversight (“OCMQ?) for analysis of CAP shopping experiences and future evaluations and
recommendations.



supported by the OCA and TURN (together with CAUSE-PA, the “CAP-SOP Advocates”),
would permit CAP shopping after June 1, 2017 subject to additional CAP-specific program rules,
including a ceiling on the prices EGSs would be permitted to charge based on the PTC. Several
parties to the DSP 1V proceeding were able to achieve a joint settlement (“Settlement”) that
extended the DSP IV term from two years to four years and resolved all other issues except the
implementation of CAP shopping in PECO’s service territory, which was reserved for briefing
and decision.

On December 2, 2016, CAUSE-PA and TURN (jointly), the OCA and the Retail Energy
Supply Association (“RESA”) filed comments on PECO’s CAP Rule Revision in the DSP Il
docket, and subsequently filed reply comments on December 12, 2016. In their comments, both
CAUSE-PA/TURN and the OCA asserted that the Commission should address the CAP Rule
Revision in PECO’s DSP 1V proceeding and impose pricing limitations to maintain affordable
and cost-effective service for CAP customers. RESA generally supported PECO’s CAP Rule
Revision, but proposed two operational changes related to the electronic data interchange
protocol employed in the CAP enrollment process and to eliminate the notice and entry/exit
requirements for EGSs serving CAP customers in PECO’s Electric Generation Supplier
Coordination Tariff. RESA also opposed the CAP shopping limitations proposed by CAUSE-
PA/TURN and the OCA.

Meanwhile, on December 8, 2016, the Commission entered an Opinion and Order
approving PECO’s DSP 1V, as modified by the Settlement, and concluding that CAP shopping

issues should not be addressed as part of DSP 1V but instead in PECO’s DSP Il docket in



accordance with the May 11 Secretarial Letter.'> The December 2016 Order, however, granted
CAUSE-PA/TURN?’s request that the Commission incorporate the DSP IV record in the DSP 11
proceeding and allow TURN to fully participate.*®* The Commission also emphasized that it
would fully address CAP customer shopping in PECO’s service territory in the DSP 11
proceeding where PECO’s CAP Rule Revision was pending Commission review and approval.*

Following petitions for reconsideration and/or clarification of the DSP 1V December
2016 Order by the CAP-SOP Advocates, the Commission consolidated the DSP Il and DSP IV
proceedings and referred the consolidated proceeding to the Office of the Administrative Law
Judge to address the CAP shopping issues raised in both dockets.® Subsequently, those issues
were assigned to the ALJ.*

In addition to the foregoing proceedings, PECO notes that the Commission approved a
version of the CAP-SOP Proposal for PPL’s low-income customers in PPL’s most recent default
service proceeding.!” In that proceeding, PPL initially recommended that the Commission
develop a statewide CAP shopping approach through a stakeholder collaborative or rulemaking
in light of the shopping experience of PPL’s CAP customers. In support of that

recommendation, PPL presented data showing that, over a 34-month period (January 2013-

October 2015), a large portion of its CAP customers that purchased electric generation supply

12 See Petition of PECO Energy Co. for Approval of its Default Serv. Program for the Period from June 1, 2017
through May 31, 2019, Docket No. P-2016-2534980 (Opinion and Order entered Dec. 8, 2016) (the “December
2016 Order™), pp. 34-36, 61-63, 65, 67.

B 1d., pp. 61-63, 67.
“1d., p. 62.
Bd., p. 23.

16 See Petition of PECO Energy Co. for Approval of its Default Serv. Program for the Period from June 1, 2017
through May 31, 2019, Docket No. P-2016-2534980 (Opinion and Order entered Mar. 16, 2017) (“March 2017
Order”), pp. 20-22.

17 See Petition of PPL Elec. Utils. Corp. for Approval of a Default Serv. Program and Procurement Plan for the
Prior June 1, 2017 through May 31, 2022, Docket No. P-2016-2526627 (Opinion and Order entered Oct. 27, 2016)
(“PPL DSP IV Order”), pp. 53-56, 66, 69-71.



from EGSs paid prices above PPL’s PTC.*® Thereafter, the parties to PPL’s default service
proceeding reached a joint settlement (“PPL DSP IV Settlement”) that resolved all issues but the
appropriate limitations, if any, on PPL CAP customers’ ability to shop for electric supply from
an EGS. With respect to this contested issue, PPL, the OCA, the Commission’s Bureau of
Investigation and Enforcement and CAUSE-PA entered into a “Joint Litigation Position” that,
among other things, supported a form of the CAP-SOP Proposal (“PPL CAP-SOP”) as an
interim measure to mitigate the adverse impacts of unrestricted CAP shopping in PPL’s service
territory. RESA, in turn, strongly opposed the PPL CAP-SOP.

On October 27, 2017, the Commission approved the PPL DSP IV Settlement and adopted
the Joint Litigation Position.”® In the PPL DSP IV Order, the Commission concluded that its
decision to approve the PPL CAP-SOP was consistent with the CAP Shopping Order because the
data regarding the shopping experiences of PPL CAP customers provided a substantial reason to
justify CAP shopping limitations.?’ Specifically, the Commission reasoned:

The data provided by PPL in this proceeding demonstrated the
economic harm experienced as the result of unrestricted CAP
customer shopping decisions. The identified economic harm
affects the ability of CAP customers to remain on CAP, as higher
costs result in a quicker erosion of the CAP customers’ limited
allocation of CAP credits and also affects non-CAP customers by
increasing the subsidy they incur to support the universal service
objectives within the Competition Act. We find that this unrefuted
evidence is sufficient to permit the Commission to impose CAP

rules that may partially restrict or limit the ability of these
customers to shop for electricity.*

18 See id., pp. 25-27.

9 See id., pp. 23, 53-56, 66, 69-71.
2 See id., pp. 34-35, 43-56.

21 PPL DSP IV Order., p. 54.



Following denial of its petition for reconsideration of the PPL DSP 1V Order,?> RESA appealed
to the Commonwealth Court on February 27, 2017 (the “PPL CAP-SOP Appeal”).?

1. STATEMENT OF ISSUES

The principal issue before the ALJ in this proceeding is whether the CAP-SOP Proposal
should be adopted as part of PECO’s revised CAP shopping plan. As discussed in detail in the
Company’s Reply Brief and Reply to Exceptions submitted in the DSP IV proceeding, this
alternative CAP shopping platform is inconsistent with the CAP Shopping Order because it
limits the prices EGSs may charge PECO’s CAP customers. Because PECO’s CAP customers
have never shopped, the CAP-SOP Advocates rely on the shopping experience of CAP
customers in other EDCs’ service territories who paid more than the applicable PTC to support
the CAP shopping limitations reflected in the CAP-SOP Proposal. However, as explained in
Section | above, the Commission was not persuaded by this argument in the DSP Il proceeding.
Rather, as the Commission made clear in the May 11 Secretarial Letter, the proper time for
consideration of programmatic changes is after actual data on PECO CAP customer shopping
experiences have been collected under the CAP Rule Revision. With this actual data, the
Commission will have a complete and sufficient basis to address recommended shopping
limitations for PECO’s CAP customers in the future in a manner consistent with the CAP
Shopping Order.

Because this proceeding involves the application of the CAP Shopping Order to a CAP-
SOP shopping framework, which is also at issue in the PPL CAP-SOP Appeal, PECO and

several other parties to this proceeding have agreed to file a joint motion to hold this proceeding

22 petition of PPL Elec. Utils. Corp. for Approval of a Default Serv. and Procurement Plan for the Prior June 1,
2017 through May 31, 2022, Docket No. P-2016-2526627 (Opinion and Order entered Jan. 27, 2017), pp. 17-18.

2% Retail Energy Supply Ass’n v. Pa. P.U.C., 230 C.D. 2017 (Petition for Review filed Feb. 27, 2017).



in abeyance pending the resolution of the PPL CAP-SOP Appeal (the “Joint Motion™).

1. WITNESSES

As previously noted, the implementation of CAP shopping in PECQO’s service territory
has been discussed by various parties on the record and in briefs or comments submitted in both
the PECO DSP Il and DSP IV proceedings. In the event that the ALJ determines not to hold this
proceeding in abeyance pending the resolution of the pending appeal of the PPL DSP IV Order,
PECO believes that the submission of an additional round of direct and rebuttal testimony would
be appropriate to provide a single, consolidated record for the ALJ to address and decide, in a
Recommended Decision, the CAP shopping issues consolidated in this proceeding. PECO
requests that all testimony and exhibits submitted in accordance with the proposed schedule set
forth in Section VI, below, be deemed supplemental to the testimony presented in the DSP IV
record.

In accordance with this procedure, PECO intends to present the Supplemental Direct
Testimony of John J. McCawley, who is employed by the Company as Director of Energy
Acquisition, to address the issues identified in the March 2017 Order, namely, PECO’s CAP
Rule Revision; (2) the CAP-SOP Proposal; and (3) “all issues relating to the ability of CAP
customers to shop for electric generation supply in PECO’s service territory.”* Mr. McCawley
submitted direct and rebuttal testimony in the Company’s DSP IV proceeding regarding the
CAP-SOP Proposal. It is anticipated that Mr. McCawley would also submit Supplemental
Rebuttal Testimony to respond to the Supplemental Direct Testimony of other Parties. PECO
may present additional witnesses in rebuttal to the Supplemental Direct Testimony of other

parties. However, such witnesses cannot be identified until other parties file that testimony and

2 See March 2017 Order, p. 21.



the issues raised therein have been evaluated.

IV. SERVICE LIST

Pursuant to 52 Pa. Code § 1.55, PECO hereby designates the following entry for the
service list in this proceeding:

W. Craig Williams

PECO Energy Company

2301 Market Street

P.O. Box 8699

Philadelphia, PA 19103-2921

Phone: 215.841.5974

Fax:  215.841.3389

E-mail: craig.williams@exeloncorp.com

Parties are requested to also serve documents on the following attorneys as a courtesy:

Romulo L. Diaz, Jr. Kenneth M. Kulak

Jack R. Garfinkle Brooke E. McGlinn

PECO Energy Company Morgan, Lewis & Bockius LLP

2301 Market Street 1701 Market Street

P.O. Box 8699 Philadelphia, PA 19103-2921
Philadelphia, PA 19103-2921 Phone: 215.963.5384

Phone: 215.841.6857 Fax:  215.963.5001

Fax:  215.841.3389 E-mail ken.kulak@morganlewis.com
E-mail: romulo.diaz@exeloncorp.com brooke.mcglinn@morganlewis.com

In addition, PECO notes that several of the parties identified on the Service List attached
to the April 12, 2017 Prehearing Order participated in the DSP 1l proceeding but did not actively
participate in litigation of PECO’s CAP Shopping Plan in DSP 11 (or DSP 1V) and may no longer
be represented by counsel designated at the outset of the DSP Il proceeding. Therefore, PECO
proposes that the Service List be revised to reflect the parties to the DSP 1V proceeding and
parties who appear at the Prehearing Conference.

V. DISCOVERY

In PECO’s DSP IV proceeding, ALJ Cynthia W. Fordham issued a Protective Order on

10



May 26, 2016, a copy of which is attached as Exhibit “A” hereto. PECO has conferred with the
parties to the DSP 1V proceeding and no party has objected to the continued use of the Protective
Order. Therefore, PECO respectfully requests that the ALJ confirm that the Protective Order
will continue to apply.

VI. PROPOSED SCHEDULE

PECO will cooperate with the ALJ and the other parties in order to facilitate the orderly
conduct and disposition of this proceeding. Subject to the forthcoming Joint Motion,”® PECO
proposes the following schedule, which is the product of discussion and an agreement with the

parties to the DSP 1V proceeding:

May 1, 2017 Prehearing Conference

May 12, 2017 Filing of Joint Motion

June 1, 2017 Answers to Joint Motion Due

August 1, 2017 Supplemental Direct Testimony Due (All Parties)

September 12, 2017 Supplemental Rebuttal Testimony Due

October 18-20, 2017  Oral Rejoinder and Evidentiary Hearings
December 20, 2017 Main Briefs

February 5, 2018 Reply Briefs

All proposed dates for submission of testimony and briefs are for “in-hand” delivery, which may

be satisfied by an e-mail or fax copy of the relevant documents.

% |n the event that the Joint Motion is granted, PECO’s proposed schedule for the submission of supplemental
testimony, hearings and briefing would be moot.

11



VII. POSSIBILITY OF SETTLEMENT

PECO intends to engage in settlement discussions with the other parties in this
proceeding in order to facilitate an effective and timely implementation of its revised CAP
shopping plan.

VIII. CONCLUSION
WHEREFORE, PECO Energy Company respectfully submits this Prehearing

Conference Memorandum.

Respectfully s

Romulo L, Diaz, Jr. (Pa. No. 88795)
Jack R. Garfinkle (Pa. No. 81892)
W. Craig Williams (Pa. No. 306405)
PECO Energy Company

2301 Market Street

Philadelphia, PA 19103

Phone: 215.841.4974

Fax:  215.568.3389

E-mail; Craig. Williams @Exeloncorp.com

Kenneth M. Kulak (Pa. No. 75509)
Brooke E. McGlinn (Pa. No. 204918)
Morgan, Lewis & Bockius LLP

1701 Market Street

Philadelphia, PA 19103-2921
Phone: 215.963.5384

Fax:  215.963.5001

E-mail: ken.kulak @ morganlewis.com

Counsel for PECO Energy Company

Dated: April 27, 2017
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PETITION OF PECO ENERGY

COMPANY FOR APPROVAL OF ITS

DEFAULT SERVICE PROGRAM FOR : DOCKET NO. P-2016-2534980
THE PERTOD FROM JUNE 1, 2017

THROUGH MAY 31,2019

PROTECTIVE ORDER

IT IS ORDERED THAT:

1. This Protective Order is hereby GRANTED and shall establish procedures for the
protection of all materials and information identified in Paragraphs 2 an(i 3 below, which are or
will be filed with the Commission, produced in discovery, or otherwise presented du.ring the
above-captioned proceeding and all proceedings consolidated with it. All persons now or
hereafter granted access to the materials and information identified in Paragraph 2 of this

Protective Order shall use and disclose such information only in accordance with this Order.

2. The information subject to this Protective Order is all comespondence, documents,
data, information, studies, methodologies and other materials, whether produced or reproduced
or stored on paper, cards, tape, disk, film, electronic facsimile, magnetic or optical memory,
computer storage devices or any other devices or media, including, but not limited to, electronic
mail (e-mail), furnished in this proceeding that the producing party believes to be of a proprietary
or confidential nature and are so designated by being stamped “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL” protected material. Such materials are referred to in this Order as
“Proprietary Information.” When a statement or exhibit is identified for the record, the portions

thereof that constitute Proprietary Information shall be designated as such for the record.




3. For purposes of this Protective Order there are two categories of Proprietary

~ Information: “CONFIDENTIAL” and “HIGHLY CONFIDENTIAL” protected material. A
producing party may designate as “CONFIDENTIAL” those materials that are customarily
treated by that party as sensitive or proprietary, that are not available to the public, and that, if
generally disclosed, would subject that party or its clients to the risk of competitive disadvantage
or other business injury. A producing party may designate as “HIGHLY CONFIDENTIAL”
those materials that are of such a comrﬁercially sensitive nature, relative to the business interests
of parties to this proceeding, or of such a private or personal nature, that the producing party
determined that a heightened level of confidential protection with respect to those materials is
appropriate. ‘The parties shall endeavor to limit the information designated as “HIGHLY

CONFIDENTIAL” protected material.

4. Subject to the terms of this Protective Order, Proprietary Information shall be
provided to counsel for a party who meets the criteria of a “Reviewing Representative” as set
forth below. Such counsel shall use or disclose the Proprietary Information only for purposes of
preparing or preseniing evidence, testimony, cross examination or argunient in this proceeding.
To the extent required for participation in this proceeding, such counsel may allow others to have
access to Proprietary Information only in accordance with the conditions and limitatiqns set forth

in this Protective Order.

5. Information deemed “CONFIDENTIAL” shall be provided to a “Reviewing
Representative.” For purposes of “CONFIDENTIAL” Proprietary Information, a “Reviewing

Representative” is a person who has signed a Non-Disclosure Certificate and is:




ii.

iil.

iv.

A statutory advocate, or an attorney for a statutory advocate pursuant to 52
Pa. Code § 1.8 or an attorney who has formally entered an appearance in
this proceeding on behalf of a party;

An attorney, paralegal, or other employee associated for purposes of this
case with an attorney described in subparagraph (i) above;

An expert or an employee of an expert retained by a party for the purpose
of advising that party or testifying in this proceeding on behalf of that
party; or

Employees or other representatives of a party to this proceeding who have
significant responsibility for developing or presenting the party’s positions
in this docket.

6. Information deemed “HIGHLY CONFIDENTIAL” protected material shall be

provided to a Reviewing Representative, provided, however that a Reviewing Representative, for

purposes of “HIGHLY CONFIDENTIAL” protected material, is limited to a person who has

signed a Non-Disclosure Certificate and is:

ii.

iii.

1v.

A statutory advocate, or an attorney for a statutory advocate, pursuant to
52 Pa. Code § 1.8 or an attorney who has formally entered an appearance
in this proceeding on behalf of a party;

An attorney, paralegal, or other employee associated for purposes of this
casc with an attorney described in subparagraph (i);

An outside expert or an employee of an outside expert retained by a party
for the purposes of advising that party or testifying in this proceeding on
behalf of that party; or

A person designated as a Reviewing Representative for purposes of
HIGHLY CONFIDENTIAL protected material pursuant to paragraph 11.

Provided, further, that in accordance with the provisions of Sections 5.362 and 5.365(e) of the

Commission’s Rules of Practice and Procedure (52 Pa. Code §§ 5.362, 5.365(e)) any party may,

by objection or motion, seek further protection with respect to HIGHLY CONFIDENTIAL

protected material, including, but not limited to, total prohibition of disclosure or limitation of

disclosure only to particular parties.




7. For purposes of this Protective Order, a Reviewing Representative may not be a
“Restricted Person” absent agreement of the party producing the Proprietary Information
pursuant to Paragraph 11. A “Restricted Person” shall mean: (a) an officer, director,
stockholder, partner, or owner of any competitor of the parties or an employee of such an entity
if the employee’s duties involve marketing or pricing of the competitor’s products or services or
advising another person who has such duties; (b) an officer, director, stockholder, partner, or
owner of any affiliate of a competitor of the parties (including any association of competitors of
the parties) or an employee of such an entity if the employee’s duties involve marketing or
pricing of the competitor's products or services or advising another person who has such duties;
(¢) an officer, director, stockholder, owner, agent (excluding any person under Paragraph 6.1 or
6.11), or employee of a competitor of a customer of the parties or of a competitor of a vendor of
the parties if the Proprietary Information concerns a specific, identifiable customer or vendor of
the parties; and (d) an officer, director, stockholder, owner or employee of an affiliate of a
competitor of a customer of the parties if the Proprietary Information concerns a specific,
identifiable customer of the parties; provided, however, that no expert shall be disqualified on
account of being a stockholder, partner, or owner unless that expert’s interest in the business
would provide a significant motive for violating the limitations of permissible use of the
Proprietary Information. For purposes of this Protective Order, stocks, partnership or other
ownership interests valued at more than $10,000 or constituting more than a 1% interestin a
business establish a significant motive for violation. A “Restricted Person” shall not include an

expert for thé Office of Small Business Advocate or Office of Consumer Advocate.

8. If an expert for a party, another member of the expert’s firm or the expert’s firm
generally also serves as an expert for, or as a consultant or advisor to, a Restricted Person (other

than an expert or expert firm retained by the Office of Small Business Advocate or Office of




Consumer Advocate), that expert must: (1) identify for the parties each Restricted Person and all
personnel in or associated with the expert’s firm that work on behalf of the Restricted Person; (2)
take all reasonable steps to segregate those personnel assisting in the expert’s participation in this
proceeding from those personnel working on behalf of a Restricted Person; and (3) if segregation
of such personnel is impractical, the expert shall give to the producing party written assurances
that the lack of segregation will in no way adversely affect the interests of the parties or their
customers. The pal_ﬂes retain the right to challenge the adequacy of the written assurances that
the parties’ or their customers’ interests will not be adversely affected. No other persons may

have access to the Proprietary Information except as authorized by order of the Commission.

9. Reviewing Representatives qualified to receive “HIGHLY CONFIDENTIAL”
protected material may discuss HIGHLY CONFIDENTIAL protected material with their client
or with the entity with which they are employed or associated, to the extent that the client or
entity is not a “Restricted Person,” but may not share with, or permit the client or entity to review

or have access to, the HIGHLY CONFIDENTIAL protected material.

10.  Proprietary Information shall be treated by the parties and by the Reviewing
Representative in accordance with the terms of this Protective Order, which are hereby expressly
incorporated into the certificate that must be executed pursuant to Paragraph 12(a). Proprietary
Information shall be used as necessary, for the conduct of this proceeding and for no other
purpose. Proprietary Information shall not be disclosed in any manner to any person except a
Reviewing Representative who is engaged in the condluct of this proceeding and who needs to

know the information in order to carry out that person’s responsibilities in this proceeding.

11.  Reviewing Representatives may not use anything contained in any Proprietary
Information obtained through this proceeding to give any party or any competitor of any party a

commercial advantage. In the event that a party wishes to designate as a Reviewing
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Representative a person not described in paragraph 6 (i) through (iii) above, the party must first
seek agreement to do so from the party providing the Proprietary Information. If an agreement is
reached, the designated individual shall be a Reviewing Representative pursuant to Paragraph 6
(iv) above with respect to those materials. If no agreement is reached, the party seeking to havé |
a person designated a Reviewing Representative shall submit the disputed designation to the

presiding Administrative Law Judge for resolution.

12.  (a) A Reviewing Representative shall not be permitted to inspect, patticipate in
discussions regarding, or otherwise be permitted access to Proprietary Information pursuant to
this Protective Order unless that Reviewing Representative has first executed a Non-Disclosure
Certificate in the form provided in Appendix A, provided, however, that if an attorney or expert
qualified as a Reviewing Representative has executed such a certificate, the paralegals,
secretarial and clerical personnel under his or her instruction, supervision or control need not do
50. A copy of each executed Non-Disclosure Certificate shall be provided to counsel for the
party asserting confidentiality prior to disclosure of any Proprietary Information to that

Reviewing Representative.

(b) Attorneys and outside experts qualified as Reviewing Representatives are
i'esponsible- for ensuring that persons under their supervision or control comply with the
Protective Order.

13.  The parties shall designate data or documents as constituting or containing
Proprietary Information by stamping the documents “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL” protected material. Where only part of data compilations or multi-page
documents constitutes or contains Proprietary Information, the parties, insofar as reasonably
practicable within discovery and other time constraints imposed in this proceeding, shall

designate only the specific data or pages of documents which constitute or contain Proprietary
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Information. The Commission and all parties, including the statutory advocates and any other
agency or department of state government will consider and treat the Proprietary Information as
within the exemptions from disclosure provided in the Pennsylvania Right-to-Know Act (65 P.S.

§ 67.101 ef seq.) until such time as the information is found to be non-proprietary,

14, Any public reference to Proprietary Information by a party or its Reviewing
Representatives shall be to the title or exhibit reference in sufficient detail to permit persons with
access to the Proprietary Information to understand fully the reference and not more. The
Proprietary Information shall remain a part of the record, to the extent admitted, for all purposes

of administrative or judicial review.

15, Part of any record of this proceeding containing Proprietary Information,
including but not limited to all exhibits, writings, testimony, cross examination, argument, and
responses to discovery, and including reference thereto as mentioned in paragraph 15 above,
shall be sealed for all.purposes, including administrative and judicial review, unless such
Proprietary Information is released from the restrictions of this Protective Order, either through

the agreement of the parties to this proceeding or pursuant to an order of the Commission.

16.  The parties shall retain the right to question or challenge the confidential or
proprietary nature of Proprietary Information and to question or challenge the admissibility of
Proprictary Information, If a party challenges the designation of a document or information as
proprietary, the party providing the information retains the burden of demonstrating that the

designation is appropriate.

17.  The patties shall retain the right to object to the production of Proprietary
Information on any proper ground, and to refuse to produce Proprietary Information pending the

adjludication of the objection.




18.  Within 30 days after a Commission final order is entered in the above-captioned
proceeding, or in the event of appeals, within thirty days after appeals are finally decided, the
receiving party, upon request, shall either destroy or return to the parties all copies of all
documents and other materials not entered into the record, including notes, which contain any
Proprietary Information. In its request, a providing party may specify whether such materials
should be destroyed or returned. Tn the event that the materials are destroyed instead of returned,
the receiving party shall certify in writing to the providing party that the Proprietary Information
has been destroyed. rIn the event that the materials are returned instead of desti‘oyed, the
recetving party shall certify in writing to the providing party that no copies of materials

containing the Proprietary Information have been retained.

Date: May 26, 2016
yithia Williams Fordham

Administrative Law Judge




APPENDIX A

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PETITION OF PECO ENERGY :

COMPANY FOR APPROVAL OF ITS :  DOCKET NO. P-2016-2534980
DEFAULT SERVICE PLAN FOR THE

PERIOD FROM JUNE 1, 2017

THROUGH MAY 31, 2019

NON-DISCLOSURE CERTIFICATE

TO WHOM IT MAY CONCERN:

The undersigned is the of

(the receiving party).
The undersigned has read and understands the Protective Order deals with the
treatment of Proprietary Information. The undersigned agrees to be bound by, and comply with,

the terms and conditions of said Order, which are incorporated herein by reference.

SIGNATURE

PRINT NAME

ADDRESS

EMPLOYER

DATE:




