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INTRODUCTION 

Pursuant to the April 12, 2017 Prehearing Order issued by Administrative Law Judge 

Angela T. Jones (the “ALJ”) and the Pennsylvania Public Utility Commission’s (“Commission”) 

regulations at 52 Pa. Code § 5.222(d), PECO Energy Company (“PECO” or the “Company”) 

hereby submits its Prehearing Conference Memorandum in the above-captioned proceedings. 

I. HISTORY OF THE PROCEEDINGS 

In contrast to the majority of other electric distribution companies (“EDCs”) in 

Pennsylvania, low-income customers enrolled in PECO’s Customer Assistance Program 

(“CAP”) are not currently eligible to purchase electric generation supply from an electric 

generation supplier (“EGS”).   Over the last five years, PECO’s plan to implement CAP 

customer shopping in its service territory has been litigated extensively in the above-captioned 
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default service proceedings.  The prior procedural history of those proceedings, which have now 

been consolidated, is discussed below. 

PECO’s Second Default Service Program (“DSP II”) Proceeding and the Original 

CAP Shopping Plan.  On October 12, 2012, the Commission entered an Opinion and Order 

approving PECO’s DSP II with several revisions, including a directive to PECO to develop a 

plan to allow its CAP customers to shop for electric generation supply.1  In accordance with that 

directive, on May 1, 2013, PECO filed a CAP Shopping Plan (the “Original Plan”) to enable 

CAP customers to purchase generation supply from EGSs that agreed not to charge a price above 

PECO’s Price-to-Compare (“PTC”).  The Commission approved the Original Plan, with 

modifications, in an Opinion and Order entered on January 24, 2014.2  Those modifications 

included, most significantly, the Commission’s rejection of PECO’s proposed EGS price 

ceiling.3

In its January 24, 2014 ruling, the Commission concluded that it did not have authority 

under the Pennsylvania Public Utility Code to limit prices charged by EGSs and also agreed with 

EGSs opposing the EGS pricing ceiling that such a proposal would limit the diversity of 

shopping options available to CAP customers.4  In addition, the Commission declined to adopt a 

proposal by the Office of Consumer Advocate (“OCA”) to prohibit EGSs from imposing early 

cancellation or termination fees on CAP customers on the ground that the Commission lacked 

the legal authority to impose such restrictions on EGSs.5

1 See Petition of PECO Energy Co. for Approval of its Default Serv. Program, Docket No. P-2012-2283641 
(Opinion and Order entered Oct. 12, 2012), p. 156.   

2 See Petition of PECO Energy Co. for Approval of its Default Serv. Program, Docket No. P-2012-2283641 (Order 
entered Jan. 24, 2014) (“DSP II Order”).   

3 DSP II Order, p. 14. 

4 Id.

5 Id. at 16-17. 
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Appeal of the DSP II Order and Subsequent Remand to the Commission.  The OCA, 

the Coalition For Affordable Utility Services And Energy Efficiency In Pennsylvania (“CAUSE-

PA”) and the Tenant Union Representative Network and Action Alliance of Senior Citizens of 

Greater Philadelphia (collectively, “TURN”) appealed the portions of the DSP II Order that 

rejected a ceiling on prices that EGSs could charge PECO CAP customers and a prohibition 

against early cancellation or termination fees.  In an Opinion and Order entered July 14, 2015, 

the Commonwealth Court determined that the Commission had the authority to impose rules that 

limit the terms of offers to CAP customers from EGSs to ensure adequately-funded, cost-

effective and affordable universal service programs.6  However, the Commonwealth Court 

affirmed the Commission’s decision to authorize shopping for PECO’s CAP customers without 

pricing restrictions notwithstanding the Commission’s acknowledgement of data appearing to 

show that nearly two-thirds of CAP customers in the service territory of another EDC, PPL 

Electric Utilities Corp. (“PPL”), paid prices for generation supply above the PTC.7  The 

Commonwealth Court further concluded that record evidence supported the Commission’s 

finding that an EGS price ceiling would be anti-competitive and limit the choices available to 

PECO’s CAP customers, but found that there was a statutory basis and sufficient record evidence 

to support the OCA’s proposed prohibition against early termination and cancellation fees.8  As a 

result, the Commonwealth Court remanded the case to the Commission for further proceedings 

6 See Coalition for Affordable Util. Servs. and Energy Efficiency in Pa., et al. v. Pa. Pub. Util. Comm’n, 120 A.3d 
1087, 1103-1104 (2015) (“CAP Shopping Order”).   

7 See id., 120 A.3d at 1107 (“Simply put, the PUC was not persuaded that Petitioners’ evidence provided a 
substantial reason to justify limiting competition by imposing a price ceiling on EGSs as part of the PECO CAP 
Shopping Plan.  Similarly, Petitioners failed to convince the PUC that customer education programs are inadequate 
(i.e., not a reasonable alternative to price regulation) to the task of ensuring that CAP participants, and by extension 
non-CAP participants, benefit from the opportunity to shop for their EGS.”) (citations omitted).     

8 Id. at 1106-1108. 
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to approve a “rule revision to the PECO CAP Shopping Plan that would impose such a 

prohibition.”   

On December 4, 2014, during the appeal of the DSP II Order, the Commission 

considered and approved PECO’s proposed default service program for the period June 1, 2015 

through May 31, 2017 (“DSP III”), as modified by a joint petition for partial settlement.9 

In response to the Commonwealth Court’s remand after a further appeal of the DSP II 

Order to the Supreme Court of Pennsylvania,10 the Commission issued a Secretarial Letter on 

May 11, 2016 (“May 11 Secretarial Letter”), directing PECO to file a rule revision (the “CAP 

Rule Revision”) to its Original Plan in the DSP II docket to implement CAP customer shopping 

during DSP III.  To that end, on September 1, 2016, PECO filed its proposed CAP Rule Revision 

to allow CAP customers to shop for electric generation supply without pricing restrictions and 

with the protection of a prohibition against early cancellation or termination fees.11

Relationship of the Company’s DSP IV Proceeding to the DSP II Original Plan.  On 

March 17, 2016, PECO filed its petition for approval of the Company’s fourth default service 

program for a two-year period beginning on June 1, 2017 (“DSP IV”).  During the DSP IV 

proceeding, a witness for CAUSE-PA proposed an alternative CAP shopping platform based on 

PECO’s existing Standard Offer Program (the “CAP-SOP Proposal”).  The CAP-SOP Proposal, 

9 See Petition of PECO Energy Co. for Approval of its Default Serv. Plan for the Period from June 1, 2015 through 
May 31, 2017, Docket No. P-2014-2409362 (Opinion and Order entered Dec. 4, 2014) (“December 2014 Order”).  
PECO’s DSP III continued PECO’s Standard Offer Program, in which default service residential customers who do 
not participate in CAP and small commercial customers contacting PECO’s customer service center are encouraged 
to select among a group of EGSs who have voluntarily chosen to offer customers a twelve-month contract priced at 
least 7% below PECO’s applicable PTC at the time of the offer. 

10 CAUSE-PA and TURN requested review of the CAP Shopping Order by the Pennsylvania Supreme Court, but 
that request was denied on April 5, 2016.  Coalition for Affordable Util. Servs. And Energy Efficiency in Pa. v. Pa. 
P.U.C., 136 A.3d 983 (Pa. Apr. 5, 2016). 

11The CAP Rule Revision includes a plan for collection of data in consultation with the Commission’s Office of 
Competitive Market Oversight (“OCMO”) for analysis of CAP shopping experiences and future evaluations and 
recommendations.    
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supported by the OCA and TURN (together with CAUSE-PA, the “CAP-SOP Advocates”), 

would permit CAP shopping after June 1, 2017 subject to additional CAP-specific program rules, 

including a ceiling on the prices EGSs would be permitted to charge based on the PTC.  Several 

parties to the DSP IV proceeding were able to achieve a joint settlement (“Settlement”) that 

extended the DSP IV term from two years to four years and resolved all other issues except the 

implementation of CAP shopping in PECO’s service territory, which was reserved for briefing 

and decision.   

On December 2, 2016, CAUSE-PA and TURN (jointly), the OCA and the Retail Energy 

Supply Association (“RESA”) filed comments on PECO’s CAP Rule Revision in the DSP II 

docket, and subsequently filed reply comments on December 12, 2016.  In their comments, both 

CAUSE-PA/TURN and the OCA asserted that the Commission should address the CAP Rule 

Revision in PECO’s DSP IV proceeding and impose pricing limitations to maintain affordable 

and cost-effective service for CAP customers.  RESA generally supported PECO’s CAP Rule 

Revision, but proposed two operational changes related to the electronic data interchange 

protocol employed in the CAP enrollment process and to eliminate the notice and entry/exit 

requirements for EGSs serving CAP customers in PECO’s Electric Generation Supplier 

Coordination Tariff.  RESA also opposed the CAP shopping limitations proposed by CAUSE-

PA/TURN and the OCA. 

Meanwhile, on December 8, 2016, the Commission entered an Opinion and Order 

approving PECO’s DSP IV, as modified by the Settlement, and concluding that CAP shopping 

issues should not be addressed as part of DSP IV but instead in PECO’s DSP II docket in 
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accordance with the May 11 Secretarial Letter.12  The December 2016 Order, however, granted 

CAUSE-PA/TURN’s request that the Commission incorporate the DSP IV record in the DSP II 

proceeding and allow TURN to fully participate.13   The Commission also emphasized that it 

would fully address CAP customer shopping in PECO’s service territory in the DSP II 

proceeding where PECO’s CAP Rule Revision was pending Commission review and approval.14

Following petitions for reconsideration and/or clarification of the DSP IV December 

2016 Order by the CAP-SOP Advocates, the Commission consolidated the DSP II and DSP IV 

proceedings and referred the consolidated proceeding to the Office of the Administrative Law 

Judge to address the CAP shopping issues raised in both dockets.15  Subsequently, those issues 

were assigned to the ALJ.16

In addition to the foregoing proceedings, PECO notes that the Commission approved a 

version of the CAP-SOP Proposal for PPL’s low-income customers in PPL’s most recent default 

service proceeding.17  In that proceeding, PPL initially recommended that the Commission 

develop a statewide CAP shopping approach through a stakeholder collaborative or rulemaking 

in light of the shopping experience of PPL’s CAP customers.  In support of that 

recommendation, PPL presented data showing that, over a 34-month period (January 2013-

October 2015), a large portion of its CAP customers that purchased electric generation supply 

12 See Petition of PECO Energy Co. for Approval of its Default Serv. Program for the Period from June 1, 2017 
through May 31, 2019, Docket No. P-2016-2534980 (Opinion and Order entered Dec. 8, 2016) (the “December 
2016 Order”), pp. 34-36, 61-63, 65, 67. 

13 Id., pp. 61-63, 67.   

14 Id., p. 62. 

15 Id., p. 23. 

16 See Petition of PECO Energy Co. for Approval of its Default Serv. Program for the Period from June 1, 2017 
through May 31, 2019, Docket No. P-2016-2534980 (Opinion and Order entered Mar. 16, 2017) (“March 2017 
Order”), pp. 20-22. 

17 See Petition of PPL Elec. Utils. Corp. for Approval of a Default Serv. Program and Procurement Plan for the 
Prior June 1, 2017 through May 31, 2022, Docket No. P-2016-2526627 (Opinion and Order entered Oct. 27, 2016) 
(“PPL DSP IV Order”), pp. 53-56, 66, 69-71.
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from EGSs paid prices above PPL’s PTC.18  Thereafter, the parties to PPL’s default service 

proceeding reached a joint settlement (“PPL DSP IV Settlement”) that resolved all issues but the 

appropriate limitations, if any, on PPL CAP customers’ ability to shop for electric supply from 

an EGS.  With respect to this contested issue, PPL, the OCA, the Commission’s Bureau of 

Investigation and Enforcement and CAUSE-PA entered into a “Joint Litigation Position” that, 

among other things, supported a form of the CAP-SOP Proposal (“PPL CAP-SOP”) as an 

interim measure to mitigate the adverse impacts of unrestricted CAP shopping in PPL’s service 

territory.  RESA, in turn, strongly opposed the PPL CAP-SOP.  

On October 27, 2017, the Commission approved the PPL DSP IV Settlement and adopted 

the Joint Litigation Position.19  In the PPL DSP IV Order, the Commission concluded that its 

decision to approve the PPL CAP-SOP was consistent with the CAP Shopping Order because the 

data regarding the shopping experiences of PPL CAP customers provided a substantial reason to 

justify CAP shopping limitations.20  Specifically, the Commission reasoned:   

The data provided by PPL in this proceeding demonstrated the 
economic harm experienced as the result of unrestricted CAP 
customer shopping decisions.  The identified economic harm 
affects the ability of CAP customers to remain on CAP, as higher 
costs result in a quicker erosion of the CAP customers’ limited 
allocation of CAP credits and also affects non-CAP customers by 
increasing the subsidy they incur to support the universal service 
objectives within the Competition Act.  We find that this unrefuted 
evidence is sufficient to permit the Commission to impose CAP 
rules that may partially restrict or limit the ability of these 
customers to shop for electricity.21

18 See id., pp. 25-27. 

19 See id., pp. 23, 53-56, 66, 69-71. 

20 See id., pp. 34-35, 43-56. 

21 PPL DSP IV Order., p. 54. 



8 

Following denial of its petition for reconsideration of the PPL DSP IV Order,22 RESA appealed 

to the Commonwealth Court on February 27, 2017 (the “PPL CAP-SOP Appeal”).23

II. STATEMENT OF ISSUES  

The principal issue before the ALJ in this proceeding is whether the CAP-SOP Proposal 

should be adopted as part of PECO’s revised CAP shopping plan.  As discussed in detail in the 

Company’s Reply Brief and Reply to Exceptions submitted in the DSP IV proceeding, this 

alternative CAP shopping platform is inconsistent with the CAP Shopping Order because it 

limits the prices EGSs may charge PECO’s CAP customers.  Because PECO’s CAP customers 

have never shopped, the CAP-SOP Advocates rely on the shopping experience of CAP 

customers in other EDCs’ service territories who paid more than the applicable PTC to support 

the CAP shopping limitations reflected in the CAP-SOP Proposal.  However, as explained in 

Section I above, the Commission was not persuaded by this argument in the DSP II proceeding.  

Rather, as the Commission made clear in the May 11 Secretarial Letter, the proper time for 

consideration of programmatic changes is after actual data on PECO CAP customer shopping 

experiences have been collected under the CAP Rule Revision.  With this actual data, the 

Commission will have a complete and sufficient basis to address recommended shopping 

limitations for PECO’s CAP customers in the future in a manner consistent with the CAP 

Shopping Order. 

Because this proceeding involves the application of the CAP Shopping Order to a CAP-

SOP shopping framework, which is also at issue in the PPL CAP-SOP Appeal, PECO and 

several other parties to this proceeding have agreed to file a joint motion to hold this proceeding 

22 Petition of PPL Elec. Utils. Corp. for Approval of a Default Serv. and Procurement Plan for the Prior June 1, 
2017 through May 31, 2022, Docket No. P-2016-2526627 (Opinion and Order entered Jan. 27, 2017), pp. 17-18. 

23 Retail Energy Supply Ass’n v. Pa. P.U.C., 230 C.D. 2017 (Petition for Review filed Feb. 27, 2017).   



9 

in abeyance pending the resolution of the PPL CAP-SOP Appeal (the “Joint Motion”). 

III. WITNESSES 

As previously noted, the implementation of CAP shopping in PECO’s service territory 

has been discussed by various parties on the record and in briefs or comments submitted in both 

the PECO DSP II and DSP IV proceedings.  In the event that the ALJ determines not to hold this 

proceeding in abeyance pending the resolution of the pending appeal of the PPL DSP IV Order, 

PECO believes that the submission of an additional round of direct and rebuttal testimony would 

be appropriate to provide a single, consolidated record for the ALJ to address and decide, in a 

Recommended Decision, the CAP shopping issues consolidated in this proceeding.  PECO 

requests that all testimony and exhibits submitted in accordance with the proposed schedule set 

forth in Section VI, below, be deemed supplemental to the testimony presented in the DSP IV 

record.  

In accordance with this procedure, PECO intends to present the Supplemental Direct 

Testimony of John J. McCawley, who is employed by the Company as Director of Energy 

Acquisition, to address the issues identified in the March 2017 Order, namely, PECO’s CAP 

Rule Revision; (2) the CAP-SOP Proposal; and (3) “all issues relating to the ability of CAP 

customers to shop for electric generation supply in PECO’s service territory.”24  Mr. McCawley 

submitted direct and rebuttal testimony in the Company’s DSP IV proceeding regarding the 

CAP-SOP Proposal.  It is anticipated that Mr. McCawley would also submit Supplemental 

Rebuttal Testimony to respond to the Supplemental Direct Testimony of other Parties.  PECO 

may present additional witnesses in rebuttal to the Supplemental Direct Testimony of other 

parties.  However, such witnesses cannot be identified until other parties file that testimony and 

24 See March 2017 Order, p. 21. 
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the issues raised therein have been evaluated.   

IV. SERVICE LIST 

Pursuant to 52 Pa. Code § 1.55, PECO hereby designates the following entry for the 

service list in this proceeding:   

W. Craig Williams  
PECO Energy Company 
2301 Market Street 
P.O. Box 8699 
Philadelphia, PA  19103-2921 
Phone: 215.841.5974 
Fax: 215.841.3389 
E-mail:  craig.williams@exeloncorp.com

Parties are requested to also serve documents on the following attorneys as a courtesy: 

Romulo L. Diaz, Jr. 
Jack R. Garfinkle 
PECO Energy Company 
2301 Market Street 
P.O. Box 8699 
Philadelphia, PA  19103-2921 
Phone: 215.841.6857 
Fax: 215.841.3389 
E-mail: romulo.diaz@exeloncorp.com

Kenneth M. Kulak  
Brooke E. McGlinn  
Morgan, Lewis & Bockius LLP 
1701 Market Street 
Philadelphia, PA  19103-2921 
Phone: 215.963.5384 
Fax:   215.963.5001 
E-mail  ken.kulak@morganlewis.com

brooke.mcglinn@morganlewis.com

In addition, PECO notes that several of the parties identified on the Service List attached 

to the April 12, 2017 Prehearing Order participated in the DSP II proceeding but did not actively 

participate in litigation of PECO’s CAP Shopping Plan in DSP II (or DSP IV) and may no longer 

be represented by counsel designated at the outset of the DSP II proceeding.  Therefore, PECO 

proposes that the Service List be revised to reflect the parties to the DSP IV proceeding and 

parties who appear at the Prehearing Conference. 

V. DISCOVERY 

In PECO’s DSP IV proceeding, ALJ Cynthia W. Fordham issued a Protective Order on 
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May 26, 2016, a copy of which is attached as Exhibit “A” hereto.  PECO has conferred with the 

parties to the DSP IV proceeding and no party has objected to the continued use of the Protective 

Order.  Therefore, PECO respectfully requests that the ALJ confirm that the Protective Order 

will continue to apply.   

VI. PROPOSED SCHEDULE 

PECO will cooperate with the ALJ and the other parties in order to facilitate the orderly 

conduct and disposition of this proceeding.  Subject to the forthcoming Joint Motion,25 PECO 

proposes the following schedule, which is the product of discussion and an agreement with the 

parties to the DSP IV proceeding:   

May 1, 2017  Prehearing Conference 

May 12, 2017 Filing of Joint Motion 

June 1, 2017 Answers to Joint Motion Due

August 1, 2017 Supplemental Direct Testimony Due (All Parties)

September 12, 2017 Supplemental Rebuttal Testimony Due 

October 18-20, 2017 Oral Rejoinder and Evidentiary Hearings 

December 20, 2017 Main Briefs

February 5, 2018 Reply Briefs

All proposed dates for submission of testimony and briefs are for “in-hand” delivery, which may 

be satisfied by an e-mail or fax copy of the relevant documents. 

25 In the event that the Joint Motion is granted, PECO’s proposed schedule for the submission of supplemental 
testimony, hearings and briefing would be moot. 
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