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	v.
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d/b/a Canadian Pacific Railroad and Pennsylvania
Department of Transportation 


OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition is the Petition for Reconsideration of Staff Action (Petition), filed by A. Edward Schwartz (Petitioner) on August 1, 2016, relative to the above-captioned proceeding.[footnoteRef:1]  The Secretarial Letter to which the Petition pertains was issued on July 20, 2016 (July 2016 Secretarial Letter).  To date, no Answer to the Petition has been filed.  For the reasons set forth herein, we shall deny the Petition. [1: 		The Petition is a type-written letter addressed to the Commission’s Secretary.  The Petition was filed within the twenty-day time period set forth in 52 Pa. Code § 5.44(a) for filing a Petition for Reconsideration of Staff Action.  The Petition pertains to our determination in our July 2016 Secretarial Letter that all work associated with the project at Docket Number P-2011-2241480 had been completed and that the record in this proceeding should be closed.  Accordingly, we shall treat the Petition as a Petition for Reconsideration of Staff Action.] 


History of the Proceeding

On April 15, 2011, the Petitioner filed a Complaint against the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad (Railroad) [footnoteRef:2] and the Pennsylvania Department of Transportation (PennDOT), which was docketed at No. C‑2011-2237486.  The Petitioner alleged, inter alia, that the Bridge carrying State Route 4009 (SR 4009) over the facilities of the Railroad (Bridge) was unsafe and was not being properly maintained by the Railroad and PennDOT.  The Petitioner requested that we direct that the Bridge be repaired and that the weight limit on the Bridge be increased from a ten ton weight limit or, alternatively, that we direct the Railroad to construct and maintain an at‑grade crossing. [2: 		Norfolk Southern acquired this Canadian Pacific Railroad line in September 2015, and assumed Canadian Pacific Railroad’s responsibility for the Bridge demolition and removal.] 


On April 6, 2011, a Commission staff engineer conducted a field investigation and conference at the Bridge site.[footnoteRef:3]  During the conference, PennDOT agreed to place a steel plate over the hole in the deck of the Bridge, which it did on April 8, 2011.  A Secretarial Letter issued on May 5, 2011, affirmed PennDOT’s action covering the hole and also directed PennDOT to provide the most recent in-depth inspection report for the Bridge to the Railroad, La Plume Township (Township), Lackawanna County (County) and the Commission within thirty days. [3: 		According to the Secretarial Letter issued on May 5, 2011, this field conference was held in response to an informal complaint that the Petitioner had filed on March 29, 2011. ] 


On May 9, 2011, PennDOT filed an Answer to the Complaint in which it denied that the Bridge was unsafe.  PennDOT also asserted that it had been maintaining the wearing surface on the Bridge and noted that it was not the Bridge that is posted for ten tons, but rather SR 4009. 

On May 10, 2011, PennDOT notified the Commission that a portion of the Bridge had fallen onto the Railroad’s right of way, blocking the tracks.  A Commission staff engineer conducted another field investigation and conference at the site on May 12, 2011.  

On May 13, 2011, the Petitioner filed a Petition for Issuance of Emergency Order and Request for Expedited Hearing, averring that, since the Complaint was filed, the Bridge had further deteriorated and PennDOT closed the bridge on May 11, 2011.

On May 19, 2011, we entered an Order wherein we: (1) affirmed PennDOT’s action in closing the Bridge to vehicular traffic; (2) directed PennDOT to perform any work necessary to prevent pedestrian access to the Bridge; and (3) directed PennDOT to provide for detours while the Bridge remained closed.

Administrative Law Judge (ALJ) David A. Salapa conducted a telephonic prehearing conference as scheduled on May 23, 2011.  An emergency hearing was held as scheduled on May 25, 2011.  The following Parties, all represented by counsel, appeared at the hearing: the Petitioner; PennDOT; the Railroad; the Township; and the Commission’s Bureau of Transportation and Safety, now the Bureau of Investigation and Enforcement (I&E).[footnoteRef:4] [4: 	By Order entered August 11, 2011, at Docket No. M-2008-2071852, the Commission reorganized the Bureau of Transportation and Safety into I&E and the Bureau of Technical Utility Services (TUS).  ] 


By Order issued May 27, 2011, the ALJ denied the request for interim emergency relief and also certified the question of that denial to the Commission, pursuant to 52 Pa. Code § 3.10(b), to be processed as a material question in accordance with 52 Pa. Code § 5.305.

We issued an Opinion and Order on July 5, 2011, which upheld the ALJ’s Order denying the request for interim emergency relief and referred the matter to the Office of Administrative Law Judge (OALJ) for further proceedings.

ALJ Salapa conducted a telephonic prehearing conference on December 15, 2011.  At the conference, PennDOT indicated that it would do the work necessary to reopen the Bridge to traffic, but that the Bridge would be restricted to a load limit of thirteen tons.  

ALJ Salapa conducted another hearing on March 21, 2012.  At the hearing, the following Parties, all represented by counsel, appeared:  the Petitioner, PennDOT, I&E, the Railroad, the Township, and the County.

On May 11, 2012, the ALJ issued a Recommended Decision which directed, inter alia, that PennDOT, at its initial cost and expense, perform and complete the work to repair the Bridge.  The Recommended Decision also directed that upon completion of the work, this proceeding be scheduled for a hearing to allocate the costs of the work performed and to assign inspection and future maintenance responsibilities for the Bridge.[footnoteRef:5]  No Party filed Exceptions to the Recommended Decision. [5: 		For a summary of the Recommended Decision see pages 9-14 of the December 2013 Order.] 


On August 3, 2012, we issued an Opinion and Order adopting the ALJ’s Recommended Decision.  However, we also expressed our concern that the repair work, which was characterized as a “temporary fix,” might allow permanent repairs to languish.  Accordingly, we remanded the matter to OALJ for a determination on the future disposition of the crossing, and on the allocation of costs for the work performed.

By Secretarial Letter dated January 24, 2013, we directed that the Bridge be reopened to vehicular traffic for a maximum weight limit of thirteen tons.

The next hearing was held on May 23, 2013, and the record was closed on July 30, 2013.

On August 14, 2013, we issued the ALJ’s Recommended Decision Upon Remand wherein he recommended, inter alia, that the Railroad reimburse PennDOT for a portion of the costs of the work performed by PennDOT.[footnoteRef:6]  The ALJ recommended that PennDOT inspect and maintain the Bridge until it is removed by the Railroad, and that the Railroad reimburse PennDOT for a portion of the costs of inspection and maintenance incurred by PennDOT.  Additionally, the ALJ recommended that the Railroad be directed to remove the Bridge, and that PennDOT be directed to erect and maintain barricades on the approaches to the crossing.  Upon completion of the work, the ALJ recommended that the crossing be abolished. [6: 	 	We note that on September 10, 2013, the Recommended Decision Upon Remand was re-served on all Parties after it came to our attention that some of the Parties inadvertently had been omitted from the service list in our on August 14, 2013 mailing.] 


Exceptions to the Recommended Decision Upon Remand were filed by the following Parties:  I&E on September 20, 2013; the Railroad on September 30, 2013; and PennDOT on September 30, 2013.  On October 10, 2013, the Railroad and PennDOT filed Replies to Exceptions.  

By Order entered on December 5, 2013, at the above-captioned Dockets (December 2013 Order), we denied the Exceptions and adopted the Recommended Decision Upon Remand.  Consistent with the ALJ’s recommendation, we, inter alia, directed the Railroad, at its sole cost and expense, to prepare and submit for our approval, a complete, detailed, final demolition plan for the removal of the Bridge, within twelve months of the date of entry of the Opinion and Order, or by December 5, 2014.  December 2013 Order at 24-25, Ordering Paragraph No. 10.  The Railroad was further ordered to furnish all material and do all work necessary to demolish and remove the bridge carrying SR 4009 over its facilities, including the abutments and retaining walls, within twelve months from the date we approved the submitted demolition plan, or by December 22, 2015.  December 2013 Order at 25, Ordering Paragraph No. 11.

Consistent with Ordering Paragraph No. 10 of our December 2013 Order, the Railroad submitted its Plan on December 9, 2014.  We approved the demolition plan by our Secretarial Letter dated December 22, 2014 (December 2014 Secretarial Letter).  As per our December 2013 Order, the demolition of the Bridge was to be completed twelve months from our approval of the demolition plan, or by December 22, 2015.  

On January 12, 2015, the Petitioner filed a Petition for Reconsideration of Staff Action (2015 Petition) seeking reconsideration of our December 2014 Secretarial Letter.  The Railroad and PennDOT filed Answers to the 2015 Petition on January 16, 2015 and January 26, 2015, respectively

On April 23, 2015, we issued an order denying the 2015 Petition.

On December 21, 2015, one day prior to the deadline that the demolition of the Bridge was to be completed, the Railroad filed a Petition for Extension of Time to comply with our December 2013 Order (Extension Petition) requesting additional time until April 30, 2016, to complete the demolition of the Bridge.

On December 31, 2015, Cassandra A. Colombo filed a Petition for Rescission or Amendment of our December 2013 Order (Rescission Petition).

On January 6, 2016, PennDOT filed an Answer to the Extension Petition.  On February 22, 2016, [footnoteRef:7]  The Railroad filed an Answer to the Rescission Petition, and on February 29, 2016, the Petitioner, filed his Answer to the Rescission Petition. [7: 		Because it was unclear if the Rescission Petition had been served on the other parties to the proceeding, the Commission, on February 12, 2016, served the Rescission Petition on the parties, and gave the parties ten days from the date of service to file an Answer to the Rescission Petition.] 


On March 17, 2016, we issued an order which (1) denied the Rescission Petition; and (2) granted the Extension Petition.

As noted above, on July 20, 2016, the Commission’s Secretary issued the July 2016 Secretarial Letter in accordance with Section 2702 of the Public Utility Code (Code) 66 Pa. C.S. § 2702.  In the July 2016 Secretarial Letter, it was determined that all work associated with the project at Docket No. P-2011-2241480 had been completed and that the record in this proceeding should be closed.

On August 1, 2016, the Petitioner filed his Petition.  No Answer to the Petition has been filed.

Discussion

In considering this Petition, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.

Petitions for Reconsideration of Staff Action are governed by Section 5.44(a) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.44(a), which provides the following:  

Actions taken by staff, other than a presiding officer, under authority delegated by the Commission, will be deemed to be the final action of the Commission unless reconsideration is sought from the Commission within 20 days after service of notice of the action, unless a different time period is specified in this chapter or in the act.


Petition 

In his Petition, the Petitioner requests that an addendum be made to the Commission’s ruling in this proceeding.  The Petitioner explains that he operates a horse farm (Raintree Farm) in Lackawanna County along SR 4009.  According to the Petitioner, prior to the removal of the Bridge, he had access to all of Raintree Farm on the East and West sides of the Railroad.  As a result of the removal of the Bridge, however, the Petitioner asserts that Raintree Farm has been bisected and that the farm now can only be accessed via a 3.1 mile detour in each direction.  Therefore, in the Petitioner’s view, although the Bridge was removed for the safety of pedestrians and vehicular traffic using the Bridge, the removal of the Bridge has imposed a hardship on Raintree Farm.  Petition at 1.

As a remedy to his situation, the Petitioner requests that we modify the July 2016 Secretarial Letter by directing the Railroad to allow an at‑grade crossing for the sole benefit of Raintree Farm and future residents so that all of Raintree Farm may be accessed freely.  The Petitioner asserts that he is willing to keep a locked gate at the at‑grade crossing that would need to be unlocked prior to use and that he would always give the Railroad the right of way.  The Petitioner further points out that railroads have agreed to the construction of at least at least three other at‑grade crossings to the North of Raintree Farm, and that none of these at‑grade crossings have any gates or cross signs.  Petition at 1-2.

Disposition

The July 2016 Secretarial Letter indicated that a final inspection by a Commission staff engineer revealed that all work associated with the demolition of the Bridge had been satisfactory completed in accordance with our December 2013 Order.  The Petition before us today does not identify any error in this determination that would compel us to rescind or modify the July 2016 Secretarial Letter.  Instead, the Petitioner seeks to have us direct the Railroad to construct an at‑grade crossing for the sole benefit of Raintree Farm.

When a crossing is within the Commission’s jurisdiction, the Commission has the authority, pursuant to Section 2702, to order the construction, alteration, relocation, suspension, or abolition of a rail highway crossing, as well as the authority to determine and order which parties shall perform such work at the crossing and which parties shall maintain the crossing in the future.  The general rule granting jurisdiction over rail highway crossings is set forth in Section 2702(a) as follows:

No public utility engaged in the transportation of passengers or property, shall, without prior order of the [C]ommission, construct its facilities across the facilities of any other such public utility or across any highway at grade or above or below grade, or at the same or different levels; and no highway without like order, shall be so constructed across the facilities of any such public utility, and, without like order, no such crossing heretofore or hereafter constructed shall be altered, relocated, suspended or abolished.


Therefore, in order for a rail highway crossing to be within the Commission’s jurisdiction as set forth above, the road or street involved must be a highway.  The Code defines the term “highway” at 66 Pa. C.S. § 102 as follows: “[a] way or place of whatever nature open to the use of the public as a matter of right for purposes of vehicular traffic.”  Although we are sympathetic to the Petitioner’s situation, it is clear from the Petitioner’s request that the at‑grade crossing he seeks to have constructed is for a private road.  As such, we find that this request is outside of our jurisdiction under Section 2702 of the Code, 66 Pa. C.S. § 2702, because the road is beyond the limits of the highway-rail crossing.  Accordingly, we shall deny the Petition.

Conclusion

For the reasons set forth above, we will deny the Petition, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

That the Petition for Reconsideration of Staff Action, filed by A. Edward Schwartz on August 1, 2016, is denied, consistent with this Opinion and Order.  

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  May 4, 2017  
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