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BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Columbia Gas of Pennsylvania (Columbia), the Industrial Energy Consumers of Pennsylvania (IECPA), the Office of Small Business Advocate (OSBA), the Pennsylvania State University (PSU), and Peoples Natural Gas Company LLC (Peoples) (including its Equitable Division) and Peoples TWP LLC (PTWP) (collectively Peoples/PTWP)[footnoteRef:1] filed on July 14, 2014, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, issued on June 24, 2014, in the above-captioned proceedings.  Replies to Exceptions were filed by the Commission’s Bureau of Investigation and Enforcement (I&E), IECPA, National Fuel Gas Distribution Corporation (NFG), the Office of Consumer Advocate (OCA), the OSBA, Peoples/PTWP, and PSU on July 24, 2014.  For the reasons stated, infra, we shall, inter alia, permit gas-on-gas competition to continue under specific conditions and solicit comments on appropriate modifications to gas-on-gas flexible rate tariffs.  [1:  	Peoples and PTWP filed joint Exceptions and Reply Exceptions.  During this proceeding, Equitable Gas Company, LLC (Equitable) became an operating division of Peoples (that still files separate tariffs with the Commission).  The Joint Application seeking approval of the merger of Equitable with Peoples was addressed at Docket Nos. A-2013-2353647, A-2013-2353649 and A-2013-2353651. ] 



[bookmark: _Toc404013212][bookmark: OLE_LINK1][bookmark: OLE_LINK2]Background

As explained by the ALJ, Columbia, Equitable, Peoples, and Peoples TWP are four natural gas distribution companies (NGDCs), which distribute natural gas in overlapping service territories in western Pennsylvania (collectively, Flex Rate NGDCs).  The overlapping service territories endure as remnants of original incorporation of the predecessors of the Flex Rate NGDCs pursuant to the Pennsylvania Natural Gas Companies Act of May 29, 1885 (1885 Act), and amendments and charters filed pursuant to the 1885 Act, prior to the formation of the Public Service Commission in 1913, the predecessor agency to the Commission.  The Flex Rate NGDCs’ predecessor companies began to provide local distribution in the overlapping areas in the late 1800s to early 1900s, and the Flex Rate NGDCs continue to do so today.  R.D. at 2.

OCA witness Glen A. Watkins testified that in many instances, the Flex Rate NGDCs are in such close proximity to various commercial and industrial customers that it is feasible for the customer to be served by more than one NGDC.  OCA St. 1 at 3.  The practice of providing natural gas distribution to overlapping service territories is commonly referred to as “gas-on-gas competition.”  R.D. at 2.  The ALJ explained that the Commission approves the maximum rates, fees and other charges that the Flex Rate NGDCs charge for natural gas distribution.  The ALJ further explained that the practice of gas-on-gas competition allows the Flex Rate NGDCs to negotiate distribution rates with individual nonresidential customers (flex customers) that are below the approved maximum tariff rate established by the Commission.  The ALJ stated that Flex Rate NGDCs are incentivized, with Commission approval, to compete for flex customers by offering them natural gas distribution at prices less than the approved maximum tariff rate.  The ALJ noted that Flex Rate NGDCs also compete in terms of quality of service and by offering other incentives.  R.D. at 2.

Peoples/PTWP witness Gregorini explained that delivery rate discounts are offered to customers on a case-by-case basis.  He stated that the goal is to maximize the delivery rate charged to the customer without risking the net benefits a customer provides to the NGDC.  He noted that since there is no published floor on the flex rate of a competing NGDC, a NGDC does not always know the discounted rate that a competing NGDC is willing to offer.  Peoples/PTWP St. 1 at 9-10.

Mr. Watkins testified that revenue shortfalls result from the Flex Rate NGDCs providing service, which is discounted relative to the full tariff rate, to flex customers.  He stated that, historically, each NGDC has been allowed to recover the revenue shortfalls from those captive customers who are not offered discounts through the ratemaking process. OCA St. 1 at 3.  From data supplied through interrogatories, OSBA witness Robert B. Knecht testified that the four Flex Rate NGDCs provide discounts to 401 customers utilizing 15.8 Bcf per year of gas, resulting in a revenue shortfall of $19.0 million.[footnoteRef:2]  OSBA St. 1 at 5.   [2:  	The OCA reported that 855 customers or accounts received gas-on-gas discounted rates resulting in annual discounts of $45.2 million.  OCA St. 1 at 10.  Similarly, I&E calculated that the difference between full tariff revenue and the total discounted flex rate revenue resulted in a $45.2 million shortfall.  I&E St. 1 at 6.  Mr. Knecht explained that his estimates are lower than those offered by the OCA and I&E because he excluded discounts offered by Equitable that were also related to other factors including alternative fuel, local gas supplies, interstate pipeline bypass and economic development.  He stated that he excluded these discounts recognizing that some or all of these flex rate discounts might continue even if gas-on-gas discounts were ended.  OSBA St. No. 2 at 1.] 


Mr. Knecht pointed out that much of the gas-on-gas competition takes place between companies that have merged or are proposing to merge.[footnoteRef:3]  Mr. Knecht observed that Peoples and Peoples TWP are affiliates and the merger of Equitable with Peoples was pending (and subsequently has been consummated).  Mr. Knecht averred that if gas-on-gas discounting among these three affiliates were eliminated, flex rates for gas-on-gas competition would be limited to “74 customers, 4.9 Bcf per year and $4.3 million.” OSBA St. 1 at 6.  However, he explained that as a condition of the mergers, the NGDCs have agreed to extend the flex rate discounts at least through December 31, 2016, for the Peoples/Peoples TWP merger and at least through December 31, 2018, for the merger of Equitable with Peoples.  Id.  [3:  	As noted, supra, during this proceeding Equitable became an operating division of Peoples.  ] 


In several recent NGDC proceedings, the statutory parties and the NGDCs have agreed that gas-on-gas competition issues should be uniformly resolved on a state-wide basis through a generic investigation or rulemaking.  The Settlement of Peoples’ base rate proceeding at Docket No. R-2010-201702 (Peoples Settlement) provides as follows:

[I&E], OCA, OSBA, and Peoples agree to request, by separate filing made within 60 days of the Commission’s approval of this Settlement, that the Commission (a) initiate within six months of such request a generic investigation or rulemaking to address whether NGDC to NGDC competition should be permitted to continue and, if permitted to continue, under what circumstances it will be considered appropriate, and (b) proceed expeditiously to conclude such investigation or rulemaking.  Other parties reserve the right to challenge the necessity for any such investigation or rulemaking. 

Peoples Settlement at 7.  The Peoples Settlement was approved by Order of the Commission entered June 9, 2011.

Various parties also agreed to request a generic investigation concerning gas-on-gas competition in the Settlements of: (a) Equitable’s base rate proceeding at Docket No. R-2008-2029325; (b) Columbia’s base rate proceeding at Docket No. R‑2010-2215623; and (c) the Application proceeding at Docket No. A-2010-2210326, involving the acquisition of T. W. Phillips Gas and Oil Co. by LDC Holdings II LLC, an indirect subsidiary of Steel River Infrastructure Fund North America.


[bookmark: _Toc404013213]History of the Proceeding

On December 8, 2011, I&E, the OCA, the OSBA, Peoples and PTWP (together Joint Petitioners) jointly filed a Petition (Petition) in which they requested the Commission institute an investigation or rulemaking proceeding to address distribution base rate discounting among NGDCs with overlapping service territories.

On December 28, 2011, IECPA filed an Answer to the Petition wherein it did not oppose an investigation or rulemaking regarding gas-on-gas competition and asserted that current public policy supports the continued use of customer-specific discount rates based on overlapping NGDC service territories.  Columbia filed a Petition to Intervene on March 19, 2012.

On July 25, 2012, the Commission issued a Secretarial Letter at Docket No. P‑2011‑2277868 directing the Office of Administrative Law Judge (OALJ) to initiate a generic proceeding to address “the issues related to an NGDC’s flexing of distribution rates to meet the lower rates from other NGDCs and the treatment of flexed revenues for ratemaking purposes in future ratemaking proceedings.”  Secretarial Letter at 1.  The Commission invited other parties to file interventions in order to participate in the proceeding.

Petitions to Intervene were filed by UGI Utilities, Inc. – Gas Division, UGI Penn Natural Gas, Inc. and UGI Central Penn Gas, Inc. (collectively UGI Distribution Companies) on August 9, 2012; National Fuel Gas Distribution on August 15, 2012; PSU on August 17, 2012; PECO Energy Company on August 22, 2012; Equitable on August 23, 2012; IECPA on August 28, 2012;  Pennsylvania Independent Oil & Gas Producer’s Association on November 30, 2012; and Duquesne Light Company on January 4, 2013.

On August 9, 2012, the Commission issued a Notice of the Prehearing Conference which was held as scheduled on August 31, 2012.  Following a formal proceeding, which included, inter alia: comments; direct, rebuttal and surrebuttal testimony and exhibits; an evidentiary hearing; and briefs and reply briefs, the record was closed on March 12, 2014.[footnoteRef:4]  As discussed, supra, the Commission issued the Recommended Decision of ALJ Barnes on June 24, 2014.  Exceptions to the Recommended Decision were filed by Columbia, IECPA, the OSBA, PSU, and Peoples/PTWP on July 14, 2014.  Replies to Exceptions were filed by I&E, IECPA, NFG, the OCA, the OSBA, Peoples/PTWP, and PSU on July 24, 2014. [4:  	A complete history of this proceeding is set forth in the Recommended Decision at 3-9.] 


[bookmark: _Toc404013214]Discussion

As a preliminary matter, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

We shall review the record in this proceeding in two parts.  First, we will review the threshold issues of whether gas-on-gas rate discounts are appropriate and whether they should be continued or modified.  Then we will review the Parties’ positions and the ALJ’s recommendations related to the process of maintaining, modifying or eliminating gas-on-gas incentive rates.  Because our disposition of the threshold issues is dependent on the future implementation of gas-on-gas flex rates, we shall present a consolidated disposition following our review of the issues and recommendations.

[bookmark: _Toc404013215]Are Flexible Gas-on-Gas Distribution Rate Discounts Appropriate and Should they be Continued or Modified?

[bookmark: _Toc404013216]Positions of the Parties

The OCA explained that when each of the rates of the NGDCs offering gas-on-gas discounts are/were established, a total jurisdictional revenue requirement for the company was established and the revenue requirement was allocated to individual customer classes and rate schedules.  The OCA submitted that when the total revenue requirement was allocated to the specific customer classes, it was recognized that those commercial and industrial customers that received rate discounts should pay no more than their current discounted rates.  The OCA stated that the discounted rates resulted in revenue shortfalls that are assigned to all remaining customers that are captive to the individual NGDC.  Therefore, the OCA opined that the distribution rates of captive customers are higher than they reasonably should be because they have to recover the revenue deficiency created by discounted rate customers.  OCA M.B. at 10-11 (citing OCA St. 1 at 10-11).  The OCA concluded that the current practice of gas-on-gas competition results in unreasonable rates being paid by captive customers and inadequate rates being paid by a select few large commercial and industrial customers.  OCA M.B. at 15.

I&E argued that ratepayer-funded gas-on-gas competition also harms NGDCs because it encourages them to siphon customers away from another NGDC.  I&E explained that when a flex customer switches NGDCs, the customer is no longer contributing to the fixed costs of the original NGDC.  Because the customer’s new NGDC offered lower rates, I&E submitted that it is receiving a smaller contribution to its fixed costs than the original NGDC.  I&E averred that, as a result, the original NGDC absorbs the loss, tries to siphon the customer back by discounting rates further, or files a base rate case to raise all rates to recover the revenue shortfall as a result of its customer switching to another NGDC.  I&E M.B. at 14-15. 

The OCA explained that NGDCs in western Pennsylvania currently are planning for and replacing gas distribution infrastructure in their service territories that are at or beyond retirement age.  The OCA stated that the NGDCs are making investments in main replacements that are not only required to meet the needs of captive ratepayers, but also the current and future demands of gas-on-gas rate discounted customers.  The OCA argued that some of these replacement facilities will therefore be duplicative and “the level of unjustness and overpayment for delivery service by captive ratepayers will only worsen if the current practices continue.” OCA M.B. at 17 (citing OCA St. 1 at 15).

The OSBA opined that gas-on-gas “competition” does not afford the ratepayers the four benefits of competition: productive efficiency; dynamic efficiency; allocative efficiency and equity.  The OSBA explained that productive efficiency occurs when producers strive to produce their goods or service at as low a cost as possible which, inter alia, keeps market prices down.  Similarly, dynamic efficiency provides an incentive for both product and process innovation which reduces prices to consumers over the long run.

The OSBA avers that productive and dynamic efficiencies do not apply to gas-on-gas discounting because NGDCs can pass the lost revenue onto other ratepayers and there is no incentive to lower costs.  OSBA M.B. at 10. 

Under allocative efficiency, the OSBA submits that prices in a competitive market are generally set at the marginal costs of the high cost producer which provides accurate market price signals when consumers are determining how much of a good or service to purchase.  The OSBA notes that the price signals under gas-on-gas “competition” are distorted because of the discounts applied to flex rate customers and the costs of the subsidies recovered from non-flex rate customers.  OSBA M.B. at 11.

With regard to equity benefits, the OSBA avers that in a competitive market, equity occurs when customers who purchase the same good pay the same market price for that good with differentiations based only on the differences in the cost of providing service.  The OSBA argues that gas-on-gas discounting is anything but equitable because customers with exactly the same cost to serve can have substantially different rates.  OSBA M.B. at 12.

The OCA, the OSBA and I&E opined that the current practice of gas-on-gas competition not only violates basic principles of fairness, but also may be inconsistent with the Public Utility Code (Code) and the long history of appellate case law on undue price discrimination.  The OCA, the OSBA and I&E pointed to Section 1304 of the Code, 66 Pa. C.S. § 1304, which states in pertinent part: 

	No public utility shall, as to rates, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage.  No public utility shall establish or maintain any unreasonable difference as to rates, either as between localities or as between rate classes. 

OCA M.B. at 13, OSBA M.B. at 16, I&E M.B. at 7 (all three citing 66 Pa. C.S. § 1304).

The OCA averred that although not all differences in rates are discriminatory and therefore unlawful, unreasonable differences are prohibited.  OCA M.B. at 13.  The OCA explained by permitting gas-on-gas discounts, non-discount commercial gas customers are at a disadvantage compared to those customers that do receive a gas-on-gas discount and in addition, the non-discounted commercial gas customers subsidize the discounts just as residential customers do.  The OCA argued that this type of “advantage to one and resulting injury to another” has been identified by the Commonwealth Court as prohibited undue price discrimination.  Id. at 16.  The OCA cited an explanation by the Commonwealth Court which stated:

Before a rate can be declared unduly preferential and therefore unlawful, it is essential that there not only be an advantage to one, but a resulting injury to another.  Such an injury may arise from collection from one more than a reasonable rate to him in order to make up for inadequate rates charged to another, or because of a lower rate to one of two patrons who are competitors in business.  There must be an advantage to one at the expense of another.


OCA M.B. at 13 (citing Phila. Elec. Co. v. Pa. P.U.C., 470 A.2d 654, 657 (Pa. Cmwlth. 1984 (citing Alpha Portland Cement Co. v. Public Service Comm’n, 84 Pa. Super. 225 (1925)).

The OSBA cited a Commonwealth Court decision where the Court held “that rates and rate structures [must] be set for service primarily on a cost of service study.”  OSBA M.B. at 15 (citing Lloyd v. Pennsylvania Public Utility Commission, 904 A.2d 1010, 1020 (Pa. Cmwlth. 2006), appeals denied, 916 A.2d 1104 (Pa. 2007) (Lloyd)).  The OSBA explained that, although the Court indicated that the Commission may consider other factors, the Court characterized cost of service as the “polestar” of ratemaking concerns.  Id.  The OSBA stated that the Court further held that other ratemaking concerns, in that case gradualism, could not trump cost of providing service.  Id.  The OSBA opined that gas-on-gas competition effectively ignores the cost of providing service to a customer and instead permits NGDCs to set rates solely on whether a customer’s location permits it to be served by another NGDC.  OSBA M.B. at 15-16.

IEPCA and PSU supported the continuation of gas-on-gas competition as they have for almost thirty years.  IECPA and PSU argued that NGDCs benefit from this arrangement because they can attract and retain large volume customers to reduce their overall costs.  IECPA and PSU stated that the NGDCs’ other customers benefit because without the additional large commercial and industrial (C&I) customers, other customers would be responsible for remitting higher distribution costs.  IECPA M.B. at 6, PSU M.B. at 8.  IECPA submitted that if gas-on-gas competition is eliminated and customers must choose between NGDCs, then one NGDC may benefit from the additional load at the expense of another NGDC.  IECPA explained that the “loser” NGDC could lose a sizable amount of volume load, causing the rates for the remaining customers of the “loser” NGDC to increase.  Id. at 8.  IECPA opined that allowing NGDCs to continue providing competitive rates to gas-on-gas customers will ensure that NGDCs have a means for retaining customers to contribute to the costs of their system when necessary.  Id. 

IECPA argued that gas-on-gas competition is consistent with ratemaking principles.  IECPA explained that rates may be established based on a number of principles, including cost of service, value of service, gradualism and ability to pay.  IECPA opined that any of the forgoing principles may motivate the adoption of a certain rate by an NGDC and value of service, in particular, is arguably the main principle that justifies rate discounting due to gas-on-gas competition.  IECPA M.B. at 12 (citing IECPA St. 1 at 9).  IECPA also explained that when establishing a rate based on value of service, NGDCs will identify the value a customer contributes to their system and determine the highest rate that may be charged to the customer without losing the customer and its revenue.  IECPA averred that the Commission has employed value of service principles for setting rates for a number of years.  IECPA M.B. at 12 (citing IECPA St. 1 at 4-5).

In response to the arguments by I&E, the OCA and the OSBA, that smaller customer classes, i.e. residential and small commercial, are required to remit higher costs resulting in undue price discrimination, IECPA submitted that the costs remitted by smaller customer classes are, in general, just and reasonable, even with the existence of gas-on-gas rates.  IECPA pointed to the cost of service study submitted in the most recent Peoples base rate case where residential and small customers were paying rate of return percentages of 5.25% and 5.10%, respectively.  IECPA noted that, by contrast, the overall system rate of return was 6.07% and medium and large C&I customers were paying rate of return percentages of 8.68% and 9.93%, respectively.  IECPA argued that the cost of service study indicates that the rates for large C&I customers do not violate cost of service principles despite the inclusion of customers within these rate classes that receive gas-on-gas discounts.  IECPA M.B. at 14 (citing IECPA St. 1S at 12). 

I&E averred that IECPA’s use of the blended cost of service study in the most recent Peoples’ base rate case to illustrate that gas-on-gas discounting adheres to cost of service principles was improper.  I&E explained that a review of the testimony in that case indicates that parties challenged the allocations in Peoples’ cost-of-service studies because they did not reasonably reveal an accurate indication of class-allocated cost responsibilities.  I&E noted that the OCA conducted its own peak and average cost of service study and demonstrated that residential customers pay at or above the system average while small general service customers pay below the system average.  I&E submitted that Peoples accepted the majority of the OCA’s cost-of-service modifications in its rebuttal testimony.  I&E R.B. at 8 (citing Pa. PUC v. Peoples Natural Gas Company, LLC, Docket No. R-2012-2285985 (Recommended Decision issued September 6, 2012) at 33-34).
 
IECPA explained that western Pennsylvania has and continues to experience challenging economic circumstances for its larger businesses and industries.  IECPA stated that these economic conditions have forced large C&I customers to reduce operating costs to the largest extent possible in order to stave off layoffs and bankruptcy.  IECPA averred that, in addition to preserving utility revenues, natural gas discounting is of significant importance to NGDCs and customers alike.  IECPA M.B. at 7.  

Similarly, PSU argued that if flex rates are discontinued, some customers may scale back their operations, may cut employees, may seek bypassing opportunities, or may relocate all or portions of their facility work to another lower-cost region.  PSU opined that from a greater public interest and economic perspective, anything a utility can do through flex rates to retain businesses or attract new businesses provides obvious benefits to our Commonwealth citizens generally by providing jobs, valuable income to local municipalities, and the Commonwealth via taxes that fund government and public works.  PSU warned that if flex rates are discontinued, there will be many potential adverse local and state economic implications that Pennsylvania’s economy does not need.  PSU M.B. at 5 (citing PSU St. 1 at 8-10). 

IECPA argued that current public utility law and regulations promote gas-on-gas competition.  IECPA stated that the Commission Regulations for natural gas transportation service provide for flexible rates for large C&I customers.  IECPA noted that these Regulations state that a NGDC’s tariff must include “a range of rates for transportation service” and establish a “maximum rate allowed for transportation service.”  IECPA M.B. at 10 (citing 52 Pa. Code § 60.2(2)-(3)).  IECPA pointed out that the transportation Regulations also require NGDCs to “maximize system throughput.”  IECPA M.B. at 10 (citing 52 Pa. Code § 60.2(7)).  IECPA opined that the Commission’s Regulations are an acknowledgement that rates may be offered below the maximum rate allowed and that NGDCs are required to pursue every opportunity to increase system load.  IECPA M.B. at 10. 

IECPA averred that the Commission’s Regulations were further legitimized by the Natural Gas Choice and Competition Act (Competition Act), 66 Pa. C.S. §§ 2201, et seq., which provided new requirements for natural gas competition in Pennsylvania.  IECPA noted that the Competition Act states “[t]he natural gas distribution company may continue to provide natural gas service to its customers under all tariff rate schedules and riders incorporated into its tariff, and policies and programs, existing on the effective date of this chapter.”  IECPA M.B. at 11 (citing 66 Pa. C.S. § 2203(14)).  IECPA argued that rather than override any aspect of the Commission’s Regulations related to natural gas discounting, the Legislature endorsed all current practices of NGDCs at the time the Competition Act was passed.  IECPA M.B. at 11.

IECPA observed that since the passage of the Competition Act, neither the Legislature nor the Commission has seen the need to review gas-on-gas competition with respect to multiple NGDCs.  IECPA submitted that although gas-on-gas rate discounting has been addressed in individual NGDC base rate cases, many of these cases have been resolved via Commission approval without addressing the merits of gas-on-gas competition.  IECPA M.B. at 11. 

NFG explained that it has not engaged in any gas-on-gas competition for a number of years and it takes no position on whether the practice should continue. However, NFG recommended that if gas-on-gas rates continue, the competing NGDCs should be required to prove that the rates they are offering to a specific customer are cost-based and recover the costs of facilities used in providing service to the customer.  NFG explained that under this scenario, it would be presumed that the NGDC with the lowest cost of service should win the contest to provide service to the competitive customer.  NFG M.B. at 3 (citing NFG St. 1 at 3-4).

Peoples/PTWP recommended that gas-on-gas competition should be permitted to continue but in a modified form.  As discussed, infra, Peoples/PTWP proposed, inter alia, that NGDCs compete on cost-based tariffed rates as well as a non-rate basis, such as service quality, tariffed terms and conditions of service, and access to gas supplies.  Peoples/PTWP averred that a modified form of competition is in the public interest because competition, in general, provides consumer benefits through improved service and lower prices.  Peoples/PTWP submitted that continued competition will also protect the extensive investment made over decades by the NGDCs in reliance upon Commission policy that permitted gas-on-gas competition and will avoid contentious issues regarding recovery of stranded costs, regulatory takings, and nullification of existing gas-on-gas discount agreements.  Peoples/PTWP M.B. at 15-16. 

Columbia did not take a position with respect to the ultimate fate of the current practice of NGDC rate discounting solely to meet a competitive threat of another NGDC.  However, Columbia is of the opinion that if the Commission should change the status quo regarding gas-on-gas competition, Peoples/PTWP’s proposal has provided the most practical proposal.  Columbia explained, inter alia, that Peoples/PTWP’s proposal would preserve the benefits of gas-on-gas competition while eliminating the associated revenue shortfall.  Columbia M.B. at 9. 

[bookmark: _Toc404013217]ALJ’s Recommendation

The ALJ found, inter alia, that “the evidence in the instant Investigation supports a finding that gas-on-gas rate discounting appears to be discriminatorily beneficial to a select group of large industrial customers fortunate enough to be located in an overlapping service territory and is financially burdensome to other captive customers.”  R.D. at 30.  Therefore, she recommended that the Commission take action to end the current practice of gas-on-gas discounting through a reasonable phase-out plan, discussed further herein.  Id.  If the Commission prefers to continue gas-on-gas competition, she recommended, inter alia, the adoption of Peoples/PTWP’s proposal.  Id. at 36. 

The ALJ noted that in the Peoples and Equitable 2005 purchased gas cost (PGC) proceedings, the Commission found that it may be reasonable to shift discounts to captive PGC customers in certain circumstances, such as direct bypass and alternative fuels.  However, the ALJ observed that, in those proceedings, the Commission expressly found that it was not appropriate to engage in such cost shifting due to gas-on-gas competition:

It is unreasonable to allow a gas utility to transfer the costs of discounts in retainage and other gas delivery requirements to captive PGC customers where these costs were incurred in order to entice a customer from a jurisdictional NGDC or as a reaction to defend against another jurisdictional gas utility.


R.D. at 24-25 (citing Pa. Pub. Util. Comm’n v. Equitable Gas Company, a division of Equitable Resources, Inc., Docket No. R‑00050272 (Order entered September 28, 2005) (Equitable 2005 PGC Order) at 43 and Pa. Pub. Util. Comm’n v. The Peoples Natural Gas Company, t/a Dominion Peoples, Docket No. R-00050267 (Order entered September 30, 2005) (Peoples 2005 PGC Order) at 33).  Therefore, the ALJ explained that the fact that NGDCs set maximum rates and can discount those rates in certain circumstances does not support IECPA’s contention that gas-on-gas competition is one of those approved circumstances.  R.D. at 25.  

The ALJ pointed out that, in the Equitable and Peoples 2005 PGC Orders, the Commission determined that discounts arising from gas-on-gas competition could not be recovered from captive customers, but articulated other circumstances where such discounting and cost shifting could be appropriate:

Notwithstanding that we conclude that it is unreasonable to allow a utility to transfer the costs of discounts in waived retainage to PGC customers under the circumstances of gas on gas competition discussed, above, we believe that there are circumstances in which it may be reasonable to require captive PGC customers to bear the costs of discounted or waived gas delivery related charges incurred to retain throughput.  The circumstances may include instances in which a customer may obtain service by direct bypass, receive service through facilities which could not produce the system average retainage (company use/unaccounted for gas) percentage, a competitive offer from a non-jurisdictional entity, economic development and job retention and instances where there is a bona fide competitive offer from an alternative energy source. 

R.D. at 25 (citing Equitable 2005 PGC Order at 44 and Peoples 2005 PGC Order at 33). The ALJ opined that the Commission clearly and appropriately determined that it was improper for two regulated NGDCs to engage in such discounting, but recognized that such discounting was appropriate to keep a customer from leaving a regulated NGDC’s system for an unregulated entity.  The ALJ stated that this distinction is important because if a customer leaves a jurisdictional NGDC for an unregulated competitor, the NGDC and its regulated customers will lose the flex customer’s contribution to fixed costs entirely.  The ALJ explained that the opposite occurs in gas-on-gas competition because the flex customer will remain with a jurisdictional NGDC and will contribute to the fixed costs of a regulated distribution system; however, that contribution is significantly reduced because gas-on-gas competition allows the customer to pit two regulated NGDCs against each other in order to receive the largest discount.  The ALJ concluded that contrary to IECPA’s position, the Commission has articulated that gas-on-gas discounting is not “equivalent” to discounting for bypass or alternative fuels and has correctly determined that revenue recovery from captive customers for gas-on-gas competition is not in the public interest.  R.D. at 26.

The ALJ observed that the Commission addressed the issue of gas-on-gas distribution competition in the merger/acquisition between Peoples and Equitable, whereby the Commission reviewed all arguments for and against the continuation of gas-on-gas rate discounting.  The ALJ stated that the Commission considered the testimony of Equitable witness Dr. Hieronymus and found that gas-on-gas rate discounting is “poor public policy”, “wholly uneconomic” and “a dead weight loss.”  R.D. at 26-27 (citing 
Equitable Resources, Inc., 2007 Pa. PUC LEXIS 32, 102 (April 13, 2007)). 

The ALJ stated that she was not persuaded by IECPA’s assertions that Chapter 60 of the Commission’s Regulations supports the current practice of gas-on-gas discounting.  R.D. at 27.  The ALJ presented Section 60.1 of the Commission’s Regulations which provides:

§ 60.1. General.

	The transportation of natural gas by jurisdictional gas utilities is in the public interest.  Transportation service should be provided under terms, conditions and rates which minimize the shifting of costs to retail customers and provide the natural gas utility with an opportunity to recover the fixed costs incurred to serve the transportation service customers.  The development of Pennsylvania natural gas should be promoted, because it will achieve benefits that accrue to gas utilities and their customers.


52 Pa. Code § 60.1 (emphasis supplied).  The ALJ submitted that Section 60.1[footnoteRef:5] requires that cost shifting to retail (captive) customers should be minimized, as NGDCs should seek to recover their fixed costs from transportation customers.  The ALJ opined that the current practice of gas-on-gas discounting, whereby millions of dollars of costs are shifted to captive customers annually and “discount” customers pay only a minimal contribution to fixed costs, appears to be inconsistent with the plain language and intent of Section 60.1.  R.D. at 24, 27.   [5:  	We note that the Recommended Decision referenced Section 60.3 while the ALJ’s findings here are applicable to Section 60.1.] 


In addressing IECPA’s position regarding Chapter 60, the ALJ also presented Section 60.3(a) of the Commission’s Regulations which provides: 

§ 60.3. Eligibility for natural gas transportation service.

	(a)  Transportation service shall be provided without discrimination as to type and location of customer.  A natural gas utility shall state in its tariff the minimum volume of transported natural gas that entitles a customer to transportation service.  These volumes shall be set at a level which maximizes the number of customers that can receive transportation service while permitting the natural gas utility to effectively and efficiently manage its natural gas distribution system.  The minimum volume of transported natural gas that entitles a customer to transportation service may not be greater than 5,000 Mcf (thousand cubic feet) per customer or buyer group per year.


52 Pa. Code § 60.3(a).  The ALJ stated that the Commission Regulations provide for open access, non-discriminatory treatment and a goal of maximizing the number of customers who can participate.  The ALJ observed that, conversely, the current practice of gas-on-gas rate discounting appears to be discriminatory and limited in participation to a select few C&I customers who happen to be located in the right overlapping service location.  R.D. at 27.

The ALJ drew a distinction between flex rates for dual fuel, bypass or economic development purposes and gas-on-gas flex rates.  The ALJ cited the testimony of OSBA witness Robert Knecht who stated as follows:

Gas-on-gas price discrimination is fundamentally different from the other forms of rate discounting cited by Ms. Burgraff because (a) the practice results in inefficient duplication of facilities, and (b) it does not preserve load that would otherwise be lost to Pennsylvania NGDCs.  The fundamental difference between gas-on-gas discounting and other discounting is that the other discounting techniques will retain margin revenues that would otherwise be lost to Pennsylvania customers, whereas gas-on-gas discounting reduces Pennsylvania NGDC margin revenues.

R.D. at 29 (citing OSBA St. 3 at 7).  The ALJ also noted that Mr. Knecht pointed out that gas-on-gas rate discounting works to perpetuate the existence of inefficient, duplicative distribution facilities.  R.D. at 29 (citing OCA St. 1 at 16-17).  The ALJ opined that such a practice is not in the public interest and indicated that she was further persuaded by the testimony of OCA witness Watkins who stated as follows:

It is well known that distribution utilities are considered natural monopolies and it has been the long-standing belief and practice of regulators that duplicative utility distribution facilities are not in the public interest such that regulation of monopoly providers will serve as a surrogate for effective competition and are deemed the most efficient utilization of society’s resources.  As such, the additional costs posed by duplicative facilities are considered a societal cost, or negative benefit.


Id.  The ALJ concluded that flex rates for dual fuel, bypass or economic development purposes can be used to further important public policy goals and the continuance of these practices is in the public interest.  However, the ALJ found that gas-on-gas rate discounting appears to be discriminatory and unfair to rate classes.  R.D. at 29. 

The ALJ recommended that if the Commission prefers to continue the practice of gas-on-gas competition, that the practice be substantially modified as proposed by Peoples/PTWP.  R.D. at 31.[footnoteRef:6]  As discussed, infra, Peoples/PTWP recommended, inter alia, that a floor be established for gas-on-gas competition based on the lowest tariffed distribution rates of the NGDC(s) competing for a customer’s load. [6: 	As noted, supra, we shall address the ALJ’s recommendations and the Parties’ positions related to the process of maintaining, modifying or eliminating gas-on-gas incentive rates, infra.
] 


[bookmark: _Toc404013218]Exceptions

In its first Exception, IECPA argues that the ALJ erred in her Recommended Decision in concluding that gas-on-gas competition offends public utility law and precedent.  For the reasons already discussed, supra, IECPA avers that gas-on-gas competition is consistent with the law and precedent, and presents numerous benefits to customers and NGDCs. IECPA Exc. at 4-12.

In its second Exception, IECPA opines that the ALJ erred in differentiating gas-on-gas competition from other forms of rate discounting and that the ALJ’s reasoning failed to support this difference.  IECPA Exc. at 12-13.  IECPA points out that the Recommended Decision states that while customers receiving discounted rates in other scenarios threaten to stop contributing to an NGDC’s fixed costs altogether, gas-on-gas customers will continue to contribute to an NGDC’s fixed costs, but at a reduced rate.  IECPA Exc. at 12 (citing R.D. at 26).  IECPA submits that the ALJ fails to recognize that an identical situation would occur with respect to both discounted rates due to competition with an unregulated entity, such as a bypass option, and competition with another NGDC.  IECPA explains that if the customer with a supply alternative believes the discount offered by its NGDC is insufficient, the customer will leave the NGDC and no longer contribute to the fixed costs of the NGDC.  IECPA avers that if the customer were given a discounted incentive rate to stay with the NGDC, the amount the customer would contribute to the fixed costs of the NGDC would not be smaller as a result of gas-on-gas competition as opposed to competition with an unregulated entity.  IECPA also explains that the contribution to fixed costs would be based on the price of the competitive option, such as the costs the customer would otherwise incur to receive bypass service.  IECPA proffers that if a customer were located near an interstate pipeline, the costs of bypass would be “incredibly” low which would require an NGDC to offer a significantly discounted rate in order to retain the customer on its system.  IECPA Exc. at 13.  IECPA contends that the Recommended Decision provided no support for the proposition that discounted rates due to gas-on-gas competition offer lower contributions to NGDCs’ fixed costs as opposed to other discounted rates.  Id.

IECPA also excepts to the ALJ’s finding that rate discounting due to gas-on-gas competition differs from other forms of rate discounting because gas-on-gas discounting: (1) discriminates against other rate classes; (2) results in an efficient duplication of NGDC facilities; and (3) does not preserve load that otherwise would be lost to Pennsylvania NGDCs.  IECPA Exc. at 14. 

IECPA avers that gas-on-gas discounting does not result in unduly discriminatory rates for smaller customer classes, but instead, as discussed, supra, is justified under cost of service and value of service principles.  IECPA points out that all forms of rate discounting result in large C&I customers contributing to a smaller amount of NGDCs’ fixed costs.  IECPA opines that if this lesser contribution to fixed costs does not qualify as discriminatory with respect to the other forms of rate discounting, then it likewise should not so qualify with respect to gas-on-gas competition.  IECPA Exc. at 14. 

IECPA submits that discounting due to gas-on-gas competition in no way perpetuates inefficient duplication of NGDC facilities.  IECPA notes that the close proximity and overlap of NGDC facilities is based on the original construction of the NGDC systems, which occurred long before rate discounting for gas-on-gas competition was even envisioned.  IECPA concludes that the continuation of gas-on-gas competition would in no way impact this already existing overlap of NGDC facilities in western Pennsylvania.  IECPA Exc. at 14.

IECPA argues that discounted rates due to gas-on-gas competition preserve an NGDC’s load for the same purpose as other discounted rates, i.e., to preserve load on a NGDC’s system.  IECPA submits that although gas-on-gas discounting is the only form of discounting that results in one NGDC losing load to another NGDC, the cause for the rate discounting is no different than other circumstances.  IECPA explains that the large C&I customer will choose gas service from one NGDC or another, just as in the case of a bypass alternative, the large C&I customer will be choosing between the NGDC and a bypass alternative.  IECPA Exc. at 14-15. 

In its Reply Exceptions, PSU disagrees with IECPA’s arguments that gas-on-gas flex discounting is no different than other forms of flex discounting for three reasons.  First, PSU states that unlike bypass and dual fuel flex arrangements, gas-on-gas discounting does not avoid loss of load entirely because the customer is retained by one of the NGDC systems.  Second, PSU submits that bypass and alternative fuel flex arrangements can be used to avoid the construction of duplicative facilities, while gas-on-gas competition is possible only where duplicative facilities already exist.  Third, PSU notes that unlike economic development flex arrangements, which may be utilized throughout an NGDC’s service territory, gas-on-gas flex arrangements are available only where service is available from more than one NGDC.  PSU explains that the availability of gas-on-gas flex discounting is entirely the result of historic overlapping service territories while the availability of other forms of flex discounting is, by definition, the result of current economic conditions.  PSU R. Exc. 5-6. 

In its Reply Exceptions, NFG also draws a distinction between utility discounting of rates to meet gas-on-gas competition and discounting to meet pipeline or gas producer bypass, or bypass from alternative fuels.  NFG avers that the Commission does not regulate those other businesses and has no interest in whether their customers are subsidizing reduced rates to meet competition from NGDCs.  Alternatively, NFG opines that the Commission does regulate all NGDCs in Pennsylvania and has a keen interest in ensuring that rates are not reduced to meet a false competition.  NFG argues that IECPA and PSU fail to realize that some form of limits must be placed on gas-on-gas competition in the future, “lest the ‘race to the bottom’ that such competition creates artificially lowers rates for a select few customers while improperly increasing rates for the rest.”  NFG R. Exc. at 4.  

The OCA provides additional distinctions between gas-on-gas discounting and other forms of rate discounting in its Reply Exceptions.  The OCA avers, inter alia, that gas-on-gas flex customers still require the use of a NGDC’s system while other forms of rate discounting, such as alternative fuels and by-pass, do not.  Therefore, the OCA argues that unlike gas-on-gas discounting, these other forms of rate discounting preserves the load that would be lost to Pennsylvania NGDCs.  The OCA also points out that customers who negotiate reduced rates because of pipeline bypass or alternative fuels, have or would need to make an investment in additional infrastructure.  OCA R. Exc. at 9-11.

In its Exceptions, PSU submits that the ALJ did not actually find that the record established that gas-on-gas discounting grants an “unreasonable preference or advantage” to any customers or that it results in an “unreasonable difference as to rates.”  PSU Exc. at 10.  PSU submits that to the contrary, the ALJ merely observed that “the evidence supports a finding that gas-on-gas rate discounting appears to be discriminatorily beneficial to a select group of large industrial customers fortunate enough to be located in an overlapping service territory.”  PSU Exc. at 10 (citing R.D. at 30).  PSU avers that a finding of the “appearance” of discrimination is not the same as a finding that discrimination actually exists.  Id.  PSU argues that Section 1304 of the Code allows for preferences or advantages as to rates so long as they are not “unreasonable.” PSU Exc. at 10.  PSU explains that here there is a factual basis for different treatment, i.e., large customers with competitive options must be offered discounted rates in order to retain the overall system benefits derived from keeping that customer’s load on the system.  Id. 

PSU opines that the ALJ appears to have been troubled by the fact that the customers that enjoy the benefits of gas-on-gas competition are able to do so merely because they are “fortunate enough to be located in an overlapping service territory.” PSU Exc. at 10 (citing R.D. at 30).  PSU states that “being fortunate” does not equal discrimination under the Code.  Rather, PSU submits that the correct view is whether the two customers are factually different and those differences reasonably allow different treatment.  PSU explains that it is basic business that someone who has two sources for a desired commodity or service may be able to purchase it at a lower price due to competition than someone who only has one source.  PSU argues that the Recommended Decision actually discriminates against those customers who are located in gas-on-gas service areas because it would treat them regressively and contrary to economic reality as if they had only one NGDC in their service area.  PSU Exc. at 10-11.

PSU argues that the ALJ’s assertion that gas-on-gas competition is “financially burdensome to other captive customers”[footnoteRef:7] must be rejected for two reasons:  (1) the ALJ’s finding ignores the fact that all customers benefit from retaining or adding customers to a NGDC’s system, and the ALJ fails to consider those benefits in making the generalized statement; and (2) the ALJ’s assumption of inelastic demand is unsupported and fundamentally flawed in that the ALJ incorrectly assumed that customers receiving gas-on-gas discounts today will maintain their gas consumption and simply pay higher tariffed rates if competition is eliminated.  PSU Exc. at 11-12.  [7:  	PSU Exc. at 11 (citing R.D. at 30).] 


In its Exceptions, Peoples/PTWP submit that in recommending the complete elimination of gas-on-gas competition, the ALJ’s Recommended Decision fails to assign appropriate weight to the fact that NGDCs have made substantial investments in developing their systems in reliance upon Commission policy which has not only permitted, but at times, also encouraged competition.[footnoteRef:8]  Peoples/PTWP Exc. at 4-5.  Peoples/PTWP submit that the ALJ’s recommendation also fails to appreciate the practical and legal problems associated with the complete elimination of gas-on-gas competition by December 31, 2018.  Consistent with its Main Brief, Peoples/PTWP opine that continued competition will avoid contentious issues regarding, inter alia, recovery of stranded costs, regulatory takings, nullification of existing gas-on-gas discount agreements, and the division of NGDC service territories.  Peoples/PTWP Exc. at 3-6, 8-11.  Peoples/PTWP also argue that complete elimination of gas-on-gas competition could harm captive customers of an NGDC if a sizable amount of load is lost to another NGDC and harm customers that have made business decisions based on the availability of competitive natural gas prices.  Peoples/PTWP Exc. at 6-7.   [8:  	Peoples/PTWP points to The Peoples Natural Gas Co. v. Pa. Pub. Util. Comm’n, 554 A.2d 585 (Pa. Cmwlth. 1998) which Peoples/PTWP avers affirms the Commission’s decision that gas-on-gas competition spurs efficiencies. ] 


IECPA argues that the Recommended Decision erred in recommending Peoples/PTWP’s proposal as an alternative to status quo gas-on-gas competition when no change to the status quo is warranted.  IECPA notes that under Peoples/PTWP’s proposal, cost-based tariff rates would be the new gas-on-gas discounting floor.  IECPA states that its main concern is the potential ineffectiveness of individual NGDC base rate cases to derive reasonable cost-based rates.  IECPA submits that the status quo gas-on-gas competition offers a significantly more straightforward process for determining appropriate transportation rates where NGDCs assess the value the gas-on-gas customer offers to the system as well as attempts to maximize the revenue from the customer.  IECPA also warns that a NGDC could experience significant load loss if, after a base rate case, customers flock to the NGDC with the lowest “cost-based” rates.  IECPA Exc. at 18‑19.  

[bookmark: _Toc404013219]If the Commission decides to Eliminate or Modify Gas-on-Gas Flexible Rates, How Should the Elimination or Modification of Gas-on-Gas Flexible Rates be Implemented?

1. [bookmark: _Toc404013220]Positions of the Parties

Recognizing that there are no clear cut and simple solutions, the OCA stated that it is open to ideas and approaches that effectively terminate the practice of captive ratepayers subsidizing the rates of a select number of C&I customers due to gas-on-gas discounting.  The OCA suggested that the Recommended Decision be a directive that ratepayer-funded gas-on-gas discounts be abolished within a definitive time frame and that a task force of all stakeholders be formed to make recommendations or alternative solutions to accomplish this directive.  OCA M.B. at 26-27 (citing OCA St.1 at 20-21, OCA St. 1-S at 3). 

While the OCA recommended that a task force be formed to develop recommendations, the OCA offered three alternatives:

(1)	Create specific and exclusive service areas in Western Pennsylvania for each NGDC;
(2)	Allow for the duplication of facilities within multiple NGDCs, but prevent customers from switching NGDCs;
(3)	Allow for true competition and the duplication of facilities, but ensure by allocation, or other means, that captive ratepayers do not fund or subsidize competitive NGDC business. 

OCA M.B. at 27 (citing OCA St. 1 at 21). 

The OCA submitted that its first alternative would be the most effective because it would eliminate the continuation of duplicative facilities.  However, the OCA projects that this option would likely be the most complex and challenging from both a legal and technical perspective because it would require the transfer of assets between NGDCs or the abandonment of facilities.  OCA M.B. at 27 (citing OCA St. 1 at 21).

IECPA opposed the OCA’s first alternative because NGDCs have millions of dollars of utility plant invested in their service territories that already overlap.  The IECPA argued that if the NGDCs were ordered to abandon their utility plant, the NGDCs would arguably be justified in receiving significant stranded costs from their customers to compensate for this loss.  IECPA M.B. at 23 (citing IECPA St. 1R at 9-10).  IECPA also averred that NGDC participation in dividing up service territories may have antitrust implications.  IECPA M.B. at 23 (citing Columbia St. 1-R at 6). 

In addition to the issue of stranded costs, Peoples/PTWP submitted that the OCA’s first proposal would deprive customers of the benefit of competition, negate existing gas-on-gas discount agreements, result in contentious litigation between competing NGDCs regarding the allocation of their service territories and create a constitutional regulatory taking problem.  Peoples/PTWP expressed similar concerns with the OCA’s second alternative. Peoples/PTWP M.B. at 26-27 (citing, inter alia, Peoples/PTWP St. 1‑R at 9). 

Under the OCA’s second alternative, existing and new customers would have one opportunity to choose a willing NGDC to become their permanent supplier.  The OCA stated that, although this approach continues the inefficient duplication of facilities, if the Commission chooses not to create a task force to explore alternatives, this approach is likely the most equitable solution to most stakeholders.  OCA M.B. at 27 (citing OCA St. 1-S at 4).

The OCA explained that its third option would most likely be achieved through an allocation process in which rate base, expenses and revenue are directly assigned to captive and competitive customer segments.  The OCA noted that this type of allocation procedure is commonly used in the utility industry when jurisdictional and non-jurisdictional separations are determined.  The OCA submitted that rates for captive customers would be established using traditional ratemaking procedures.  The OCA suggested that rates for captive customers be capped to ensure that all customers in competitive geographic areas reap the benefits of competition and are not unduly discriminated against.  The OCA opined that this method would be the most subjective to enforce. OCA M.B. at 28-29 (citing OCA St. 1 at 22).

Peoples/PTWP argued that the OCA’s third option is flawed because it is too complicated from a ratemaking perspective and potentially deprives the NGDC of full recovery of its revenue requirement.  Peoples/PTWP M.B. at 27 (citing, inter alia, Peoples/PTWP St. 1R at 9).

The OSBA recommended that gas-on-gas discounting be reasonably phased out over as short a time period as practical and that NGDCs be required to compete on regular tariff rates going forward.  Similarly, the OSBA averred that upon the entry of an order in this investigation, NGDCs should not be permitted to renew or extend any agreement for gas-on-gas discounted rates.  The OSBA also recommended that NGDCs should not be permitted to recover any revenue shortfall associated with gas-on-gas rates after December 31, 2016, even if the customer has an agreement that extends beyond December 31, 2016.  The OSBA opined that if a customer’s agreement expires before December 31, 2016, the customer should be transitioned to regular tariff rates.  OSBA M.B. at 18.  The OSBA noted that the contract termination dates for the “vast majority” of contracts reviewed by the OSBA have end dates prior to December 31, 2016.  OSBA M.B. at 17-18 (citing OSBA St. 1 at 6-7).  The OSBA also noted that its proposed December 31, 2016 end date is a full four years after this proceeding was initiated and will likely be over two years after a Commission decision is anticipated.  OSBA M.B. at 20 (citing OSBA St. 1 at 8).

In support of its recommendation, the OSBA argued that NGDCs and flex rate customers should not be rewarded for “gaming the system” by entering into long-term contracts when they were aware that the statutory advocates oppose gas-on-gas discounting and that the Commission was revisiting the policy.  OSBA M.B. at 18-19 (citing OSBA St. 1 at 8 and St. 3 at 4).  The OSBA also argued that flex rate customers should not be rewarded for entering into unusually long contracts and captive customers should not be punished for them because NGDCs and flex rate customers have entered into mutually beneficial arrangements at the expense of regular rate customers that were not represented at the negotiations.  OSBA M.B. at 19 (citing OSBA St. 3 at 6).

The OSBA submitted that implementing a sunset date does not conflict with any previous settlement or Commission decision in prior rate cases.  The OSBA explained that the Commission’s previous acceptance of gas-on-gas discounts, when determining revenue requirement, generally has been based on test year considerations and not a detailed evaluation of the discounting over the entire duration of the contract.  The OSBA concluded that longer term gas-on-gas contracts generally have not been evaluated and approved for anything more than the test year used in an NGDC’s last base rate case.  OSBA M.B. at 19-20 (citing OSBA St. 3 at 5). 

The OSBA recommended that if the Commission determines that a fixed sunset date is inappropriate, the issue of the prudence of gas-on-gas flex rate agreements be deferred until each NGDC’s next base rate case.  The OSBA averred that in order to achieve approval of a flex rate agreement and recover the revenue shortfall from captive customers, the NGDC would need to demonstrate that the discounted rate and contract duration was necessary to meet an offer from a different NGDC.  The OSBA also suggested that the NGDC be required to demonstrate that the revenue from the agreement was believed to be sufficient to cover the longer-term incremental costs of providing service to that customer.  OSBA M.B. at 20 (citing OSBA St. 3 at 6).

I&E averred that although it is anticipated that the merger of three of the four competitive NGDCs will decrease the amount of gas-on-gas revenue that is shifted to captive customers, it remains important that the Commission abolish ratepayer-funded gas-on-gas competition in this proceeding.  I&E pointed out that Peoples and Peoples-Equitable Division committed to extend flex discounts five more years in the recent acquisition of Equitable.  I&E also noted that Columbia will still compete with Peoples/PTWP/Peoples-Equitable Division for 74 customers resulting in a $4.3 million shortfall.  I&E M.B. at 23-24 (citing OSBA St. 1 at 6).
I&E explained that in the Peoples/Equitable Merger Settlement,[footnoteRef:9] the utilities recognized that they could be required to absorb the gas-on-gas rate discounts in Peoples’ next general rate proceeding based on the outcome of this proceeding.  I&E stated, “[t]his is precisely what I&E urges the Commission to do, and the NGDCs should be prepared for that outcome.”  I&E M.B. at 26.  [9:  	Joint Petition for Approval of Non-Unanimous Settlement in Joint Application of Peoples Natural Gas Company LLC, Peoples TWP LLC, and Equitable Gas Company, LLC for All of the Authority and the Necessary Certificates of Public Convenience (1) to Transfer All of the Issued and Outstanding Limited Liability Company Membership Interest of Equitable Gas Company, LLC to PNG Companies LLC, (2) to Merge Equitable Gas Company, LLC with Peoples Natural Gas Company LLC, (3) to Transfer Certain Storage and Transmission Assets of Peoples Natural Gas Company LLC to Affiliates of EQT Corporation, (4) to Transfer Certain Assets between Equitable Gas Company, LLC and Affiliates of EQT Corporation, (5) for Approval of Certain Ownership Changes Associated with the Transaction, (6) for Approval of Certain Associated Gas Capacity and Supply Agreements, and (7) for Approval of Certain Changes in the Tariff of Peoples Natural Gas Company LLC (Peoples/Equitable Merger Settlement).  The Settlement was approved by Order entered November 14, 2013 at Docket No. A-2013-2353647.] 


Although IECPA is strongly in favor of preserving gas-on-gas competition in its current format, IECPA recommended that if the Commission disagrees with its position, gas-on-gas contracts between NGDCs and customers should continue under their current terms and expiration dates.  IECPA averred that the OSBA’s proposal to establish a uniform 2016 end date would interfere with private contracts between NGDCs and customers that were negotiated at arm’s length and in good faith.  IECPA M.B. at 21 (citing, inter alia, IECPA St. 1R at 19).  IECPA submitted that the gas-on-gas rates agreed to in these contracts have been relied upon by customers in projecting their energy costs over the duration of their contracts.  IECPA M.B. at 21 (citing PSU St. 1 at 11-12).  IECPA argued that any attempt to interfere with these contracts could constitute an unlawful taking from the customer who anticipated and agreed upon lower natural gas rates for a defined period of time.  IECPA M.B. at 22 (citing Columbia St. 1-R at 5). 

IECPA recommended that all NGDCs with overlapping service territories should initiate base rate proceedings and receive new Commission-approved rates before gas-on-gas rates expire.  IECPA explained, inter alia, because gas-on-gas rates are derived on principles outside of the NGDC’s tariff, it is unclear what just and reasonable rates would be for these customers.  IECPA M.B. at 22.  IECPA submitted that through a base rate case, all customer classes could weigh in on the appropriate rates for former gas-on-gas customers and the participation of many stakeholders would increase the likelihood that just and reasonable rates would be established.  Id. at 24. 

IECPA noted that all NGDCs that offer gas-on-gas discounts were authorized to provide discounts at certain levels within their prior base rate cases and thus argued that “[a]ny attempt to disallow rate discounts between rate cases is an attempt to renege prospectively on the rates and revenues agreed to in the NGDC’s last base rate case.”  IECPA M.B. at 25 (citing IECPA St. 1-S at 8).

IECPA also recommended that after rates are developed in base rate cases, gas-on-gas customers should be given the opportunity to choose the NGDC from whom it would like to be served.  IECPA explained that customer choice would give NGDCs an incentive to reduce their costs of service and would avoid potential discrimination against customers.  In addition to customer choice, IECPA suggested that a transition period should be established to give gas-on-gas customers an opportunity to prepare for higher costs and ease the financial hardship.  IECPA M.B. at 26. 

NFG recommended that if the Commission allows gas-on-gas competition to continue, the floor for any discounted rate should be limited to a rate that provides for a full allocation of the current booked costs of facilities utilized to serve the competitive customer.  NFG averred that NGDCs should be required to prove that the discounted rate they are providing to a specific customer is cost-based.  Under this scenario, NFG submitted that it would be presumed that the NGDC with the lowest cost of service should win the contest to provide service to the competitive customer.  NFG M.B. at 2-3 (citing NFG St. 1 at 3-4). 

Peoples/PTWP proposed a modified form of gas-on-gas competition whereby NGDCs would be permitted to compete on reasonable non-rate bases, such as service quality, tariffed terms and conditions of service, and access to gas supplies.  Peoples/PTWP averred that NGDCs should also be permitted to compete on price, subject to reasonable limitations that Peoples/PTWP opined would address the historic problems associated with gas-on-gas competition.  Peoples/PTWP recommended that NGDCs should be required to move toward true cost-based tariffed rates and should be permitted to compete without limitation at their own non-discounted tariffed rates.  Peoples/PTWP stated that NGDCs should also be permitted to compete at discounted rates but the floor for such discounting should be the lowest non-discounted tariffed rates of any of the NGDCs competing for the customer’s load.  Peoples/PTWP submitted that this will allow the NGDC with higher non-discounted tariffed rates to continue to compete in order to protect its investment in facilities and prevent predatory discounting by the NGDC with lower non-discounted tariffed rates.  Peoples/PTWP M.B. at 16-17.  Peoples/PTWP also recommended that an NGDC should be permitted to recover the discount adjustment in future base rate cases for any discount that is necessary to meet the non-discounted tariffed rate of a competitive NGDC, if the NGDC demonstrates that the discount was prudently awarded and is reasonable.  Id. at 17. 

Peoples/PTWP submitted that any NGDC that desires to engage prospectively in gas-on-gas competition should file to move its tariffed rates to true cost of service (i.e., eliminate interclass subsidizations) in all future rate cases.  Peoples/PTWP suggested that as a condition of an NGDC to continue to offer gas-on-gas discounts prospectively, the NGDC should obtain a certification in the Commission’s final order that the new rates are cost-based within a reasonable range.  Peoples/PTWP M.B. at Appendix B.  

Peoples/PTWP also provided some “potential acceptable options” to its proposal which include, inter alia, a limit of five years on any rate discount agreement or a provision that rates may be reexamined and reset no less than every five years to reflect changes in the rates available from competing NGDCs.  Peoples/PTWP M.B. at Appendix B.  Peoples/PTWP recommended that NGDCs offering gas-on-gas discount rates may also be required to maintain records that demonstrate that the customer could have chosen service from a competitive NGDC without a prohibitive connection expense and the discounted rate is the maximum amount that could be achieved from that customer.  Id. 

Peoples/PTWP also recommended that its proposal could be implemented through a statement of policy that could be executed following the issuance of a tentative order which provides for a comment period before the order becomes final.  Peoples/PTWP opined that the remedies proposed by other parties to this proceeding, such as the division of service territories, the prohibition on customer switching, and the rescission of existing agreements would require full-blown adjudicatory hearings or compliance with the Pennsylvania Commonwealth Documents Law[footnoteRef:10] and Pennsylvania Regulatory Review Act.[footnoteRef:11]  Peoples/PTWP averred that the result would likely be years of legal wranglings while the current problems with gas-on-gas competition persist.  Peoples/PTWP M.B. at 29-30. [10:  	45 P.S. §§ 1102 et seq.]  [11:  	71 P.S. §§ 745.1-745.15.] 


[bookmark: _Toc404013221]ALJ’s Recommendation

The ALJ recommended that, at the minimum, ratepayer funded gas-on-gas rate discounts be abolished no later than December 31, 2018, and that the Commission issue this directive by the end of 2014.  The ALJ opined that a reasonable transition will enable businesses to prepare for the coming changes through budgeting, operational forecasting and decision making and should serve to address the concerns over any possible economic disruptions.  R.D. at 30.

The ALJ also recommended that if the Commission determines that gas-on-gas competition should be eliminated, a “task force/working group” should be created to collaborate and discuss the means by which service territories and large load customers would be divided among the NGDCs with overlapping territories.  R.D. at 31.  She suggested that the task force should also address the issue of load predictability and customer switching in the future and report their findings and recommendations to the Commission within one to two years from the time of her Recommended Decision.  Id. 

The ALJ opined that if the Commission decides to end gas-on-gas competition, a division of overlapping service territories may be warranted and should be explored further.  The ALJ stated that the Commission might consider assigning the seventy-four current gas-on-gas customers to specific NGDCs and allow all NGDCs to keep their current customers.  The ALJ recommended that from this point forward, any new customer in any conflicted area could first be offered to the NGDC who was given this service area (primary NGDC).  If the new customer declined to accept the primary NGDC, a different NGDC could be allowed to offer service to the new customer.  R.D.  at 31. 

As an alternative to eliminating gas-on-gas competition, the ALJ recommended that the practice be substantially modified as proposed by Peoples/PTWP.  In the event that the Commission desired to further consider Peoples/PTWP’s proposal, the ALJ recommended that the Commission enter an order ending the current form and practice of gas-on-gas rate discounting and further directing all Parties to engage in a collaborative process using Peoples/PTWP Appendices A and B of its Main Brief as a platform to create one document that would capture all of the necessary provisions and guidelines to be implemented for a modified form of gas-on-gas rate discounting.  The ALJ noted the direct testimony of Mr. Watkins where he submitted that it may be necessary to create a collaborative or working group to ensure that all issues have been addressed after the Commission issues its order to end the current practice of gas-on-gas rate discounting. R.D. at 31-32. 

The ALJ explained that the overarching concern of I&E, the OCA, and the OSBA is that captive ratepayers are forced to absorb the revenue shortfall that results from gas-on-gas discounting and that there is no reasonable floor on the permissible level of discounting.  The ALJ observed that the Peoples/PTWP proposal at least addresses this concern by creating a reasonable floor on the level of discount that may be awarded by an NGDC.  The ALJ noted that the level of discount would be dictated by the lowest tariffed distribution rates of a competitive NGDC and the allowable discount would be limited to what is actually necessary to meet the competition.  The ALJ opined that this limitation would greatly mitigate the level of discount adjustments claimed and recoverable in NGDC base distribution rate cases.  R.D. at 32-33. 

The ALJ submitted that gas-on-gas customers have made business planning decisions based on their projected energy costs and the continued existence of their current gas-on-gas discount agreements.  The ALJ explained that, likewise, competing NGDCs have made system investment decisions based upon their projected loads, which are supported in part by their existing gas-on-gas discount agreements.  Therefore, the ALJ concluded that there is an argument for allowing existing gas-on-gas discount agreements to be honored for their stated terms, as set forth in the Peoples/PTWP proposal.  However, the ALJ opined that it would not be illegal or unconstitutional for the Commission to end gas-on-gas competition before the full terms of contracts are expired within the merged territories of Peoples/PTWP and Equitable.  The ALJ explained that the modification or rescission of existing contracts may require compliance with the requirements of Section 508 of the Code, 66 Pa. C.S. § 508 (Power of commission to vary, reform and revise contracts).  R.D. at 33. 

The ALJ also noted the OCA’s and OSBA’s concerns regarding the unnecessary duplication of facilities if gas-on-gas competition is permitted to continue.  While not completely eliminating duplicative facilities, the ALJ stated that the Peoples/PTWP proposal would mitigate the problem going forward.  The ALJ explained that the Peoples/PTWP proposal provides that a gas-on-gas discount could be offered only to an existing or former customer of the NGDC or to a potential customer associated with new development and may not be offered to a customer of a competitor NGDC unless such customer was formerly served at that service location by the offering NGDC.  The ALJ opined that the Peoples/PTWP proposal would essentially prohibit the poaching of one NGDC’s existing customers by another NGDC and gas-on-gas competition would be limited to new development and protection of existing load.  The ALJ reasoned that the practical effect of limiting discounts to new, existing, and former customers is that new facilities would be built only for new customers where, presumably, no other facilities are currently in place.  The ALJ projected that service to existing and former customers would likely be via existing facilities.  R.D. at 34. 

The ALJ observed Peoples/PTWP’s argument that the problem of existing duplicative facilities is best left for the free market.  The ALJ stated that, as with the acquisition of PTWP by the parent of Peoples and with the merger of Equitable into Peoples, mergers, acquisitions, and voluntary service territory abandonments will likely solve the problem of duplicative facilities at some point in the future.  The ALJ explained that she was not entirely convinced that the Peoples/PTWP proposal would effectively address the questions of customer switching NGDCs and the dividing up of the service territories; however, she opined that it appears to be part of a proposal that even the statutory advocates are willing to accept in the alternative.  R.D. at 34-35. 

The ALJ stated that the Peoples/PTWP proposal addresses concerns regarding contracting methods by requiring the contracting NGDC to maintain relevant records to demonstrate that the discount was justified.  She explained that an NGDC would have to maintain reasonable records relating to each gas-on-gas discount customer demonstrating: (1) that a competitive NGDC actually exists; (2) that the customer could have chosen service from a competitive NGDC without a prohibitive connection expense; and (3) that the discounted rate represents the maximum amount that could be achieved from that customer.  The ALJ concluded that these requirements, coupled with establishing cost-based tariff rates, a reasonable floor on the discount level, and the NGDC’s burden of proof in rate proceedings, may ensure that captive ratepayers are not paying for unreasonable gas-on-gas discount adjustments.  R.D. at 35. 

The ALJ noted that the Peoples/PTWP proposal provides that the term for a gas-on-gas discount agreement shall not exceed five years; provided, however, that there would be no restriction on the term if the agreement contains a provision requiring the reexamination and resetting of the discounted rate at least once every five years on an ongoing basis.  The ALJ explained that this provision would prevent an NGDC and customer from locking in a discount based on a competitor NGDC’s lower tariffed rate for a long period of time.  The ALJ stated that the discount rate would have to be periodically reset to reflect the competitor NGDC’s then-current, cost-justified tariffed rate, as resulting from base rate proceedings.  R.D. at 35. 

The ALJ opined that the Peoples/PTWP proposal appears to at least move rates toward true cost of service, consistent with the Commonwealth Court of Pennsylvania’s direction in Lloyd.  The ALJ submitted that the Peoples/PTWP proposal recognizes that some form of discounting (with a reasonable floor) is necessary for two reasons.  First, discounts preserve an enhanced level of competition beyond that provided by competition limited to non-price benefits such as service quality, tariffed terms and conditions of service, and access to more-reliable or lower-cost gas supplies.  Second, a modified form of discounting protects the captive ratepayers of the higher-tariff-cost NGDC by allowing the NGDC to attract new load and maintain existing load.  The ALJ proffered that without some form of discounting, the lower-tariff-cost NGDC could easily poach the customers of the higher-tariff-cost NGDC, creating financial difficulties for the higher-tariff-cost NGDC and its captive ratepayers.  R.D. at 35-36 (citing OCA St. 1‑R at 8, IECPA St. 1 at 6).

In summary, the ALJ concluded that the Peoples/PTWP proposal is a compromise between preserving what benefits there may be with competition through discounting, while requiring competing NGDCs to eliminate inter-class subsidies.  She explained that the inter-class subsidies would be eliminated by creating a discount floor at the non-discounted tariffed rate of the competitor NGDC which is reasonably cost-based.  The ALJ noted that in order for an NGDC to offer gas-on-gas discounts prospectively, the NGDC would have to obtain a Commission finding or determination in its next base rate case and future base rate proceedings that its new rates are within a range that reasonably reflects cost of service.  R.D. at 36. 

[bookmark: _Toc404013222]Exceptions

For the reasons presented in its Main Brief and discussed, supra, the OSBA excepts to the ALJ’s recommendation that gas-on-gas discounting end no later than December 31, 2018, instead of December 31, 2016, as recommended by the OSBA.  OSBA Exc. at 5-7.  Alternatively, as discussed in its Main Brief and discussed, supra, IECPA argues, inter alia, that the ALJ’s proposed deadline would affect contract rates which would create serious due process concerns as well as potential circumstances of an unlawful taking from affected customers.  IECPA Exc. at 16.

PSU argues that the ALJ’s recommendation that all individual flex contracts be terminated in 2018, plainly eviscerates due process as the decision has already been made in a proceeding in which each contract holder has not been provided notice and an opportunity to be heard.  PSU projects that there likely are gas-on-gas flex customers that have no knowledge that their contracts rights may be cut short by the Recommended Decision in this proceeding.  PSU avers that this proceeding cannot be an end run around Section 508 of the Code, which provides that whenever the Commission determines after reasonable notice and hearing that the terms of a contract involving a public utility are contrary to the public interest, the Commission “shall determine and prescribe, by findings and order, the just, reasonable, and equitable obligations, terms, and conditions of such contract.”  PSU Exc. at 6 (citing 66 Pa. C.S. § 508).

PSU opines that to modify or terminate a gas-on-gas flex contract, the Commission must conduct a hearing with respect to each contract and, based upon the particular circumstances of each agreement, determine the just, reasonable and equitable obligations, terms and conditions of the contract.  PSU explains that such an inquiry is not limited to adjusting the contract rate to a “just and reasonable” level but Section 508 also requires the Commission to ensure that the adjustment is “equitable.”  PSU Exc. at 6.  PSU states that if the Commission adopts the ALJ’s recommendation, it will have to make individualized findings for each contract regarding the degree to which the parties have made investments or other business decisions in reliance on the discount rate, and then adjust the terms of the modified contract to account for those equities.  Id.

In addition to issues related to the Commission’s ability to amend gas-on-gas customer contracts and customers’ reliance on the discounts offered by those contracts, Columbia submits that NGDCs have entered into these agreements with the understanding that if the discounts were justified to meet competition, the resulting shortfall would be recoverable.  Columbia opines that “equity would dictate that such customers be permitted to realize the benefit of their agreements and NGDCs should be permitted to recover the associated shortfall.”  Columbia Exc. at 6. 

PSU argues that the ALJ has not made any allowance for the performance of contracts with terms extending beyond 2018.  PSU submits that the impairment of existing contracts sends a bad message to businesses and institutions that may be considering locating in Pennsylvania or expanding their operations here.  PSU opines that Government respect for and enforcement of property rights, including contractual rights, are fundamental prerequisites to economic development and the wholesale abrogation of existing contracts on the basis of regulatory whim is obviously toxic to such development.  PSU Exc. at 5. 

Similarly, PSU excepts to the ALJ’s conclusions regarding a reasonable transition period prior to the abolition of ratepayer-funded gas-on-gas discounts.  PSU Exc. at 15.  The following statements are presented at page 30 of the Recommended Decision:

Regarding PSU’s concerns over economic consequences, a reasonable transition period should serve to address concerns over any possible economic disruptions.  Sufficient advance notice will enable businesses to prepare for the coming changes through budgeting and operational forecasting and decision making.  See IECPA M.B. at 27.  A reasonable transition period will enable businesses to adjust to the changing regulatory climate.


PSU avers that the “dissonant message” that the Recommended Decision sends to someone thinking of locating a business or institution in Pennsylvania is that if an entity enters into a lawfully permitted contract with a Pennsylvania utility, it may be a victim of a regulatory “bait and switch.”  PSU Exc. at 15-16.  Therefore, PSU argues that at a minimum, if gas-on-gas flex contracting is to be discontinued, then all contracts in existence should be honored for their term.  PSU Exc. at 16. 

I&E submits that the ALJ’s proposed phase-out period is reasonable in light of the fact that customers and NGDCs have had long-term notice that the current gas-on-gas competition may end.  I&E explains that the concept of addressing gas-on-gas competition in a generic proceeding was raised in individual rate proceedings in 2010 and the Petition initiating this proceeding was filed on December 8, 2011.  I&E points out that the ALJ has recommended, in 2014, that this practice end by December 31, 2018.  I&E avers that given this extensive notice, NGDCs should have prepared their contracts for the potential change in policy.  I&E R. Exc. at 8-9. 

I&E notes that the ALJ did not recommend that gas-on-gas flex rate contracts be rescinded prior to running their full terms.  I&E explains that the ALJ stated the following in her Recommended Decision: “I recommend the Commission direct that ratepayer funded gas-on-gas discounts be abolished no later than December 31, 2018.” I&E R. Exc. at 9 (citing R.D. at 30 (emphasis supplied)).  I&E avers that the Recommended Decision makes it clear that the revenue shortfall caused by gas-on-gas discounts cannot be recovered from captive ratepayers; but it does not preclude NGDCs from honoring discounts for the length of contracts and absorbing the revenue shortfall.  Therefore, I&E argues that the length of the current contracts should not factor into the Commission’s determination of a reasonable transition period.  I&E R. Exc. at 11. 

PSU also excepts to the ALJ’s recommendation that the Commission “issue a statement of policy or order” eliminating gas-on-gas competition among NGDCs by December 31, 2018.  PSU Exc. 7 (citing R.D. at 39).  PSU argues that this recommendation must be rejected because it invites the Commission to set utilities’ rates based upon policy and generic determinations rather than upon the evidentiary record of a rate case after consideration of all elements of cost of service and a determination whether there are subsidies among customers or offsetting subsidies.  PSU Exc. at 7. 

PSU explains that the Public Utility Code requires that any adjustment of a utility’s existing rates by the Commission must be based upon a finding, after notice and hearing, that the utility’s existing rates are “unjust, unreasonable, or in anywise in violation of any provision of law.”  PSU Exc. at 7 (citing 66 Pa. C.S. § 1309(a)).  PSU opines that the justness and reasonableness of an individual NGDC’s gas-on-gas discounts and its recovery of the resulting lost revenues from other customers cannot be predetermined in this generic, policy oriented proceeding.  In support of its position, PSU cites the following excerpt from W. J. Dillner Transfer Co. v. Pennsylvania Pub. Util. Comm’n, 186 Pa. Super. 526, 532-33, 142 A.2d 419, 422 (1958) (Dillner):

The commission may not by promulgating a general order or general regulation avoid the necessity of requiring substantial evidence to support its action in a particular case . . . ; it may not by such general order or general regulation adopt a policy which may be used as a substitute for evidence in a proceeding before it…; and it may not avoid the constitutional requirement of due process in a particular proceeding by reference to a general rule or regulation setting forth some policy. . .

PSU Exc. at 7-8.  PSU also cites, inter alia, Bell Tel. Co. of Pennsylvania v. Pennsylvania Pub. Util. Comm’n, 107 Pa. Commw. 34, 40, 528 A.2d 268, 271 (1987) (citation omitted), where the court held:

Historically, the commission has held that ratepayers should not be required to subsidize telephone service discounts to employees, and the commission has repeatedly imputed the costs of those services in revenues and has disallowed all expenses relating to discount service.  However, the commission may not refer to a previously adopted policy as the sole basis for making an adjustment, nor can the commission substitute that policy for evidence in a proceeding before it. 


Therefore, PSU argues that just as a Commission policy disfavoring ratepayer subsidization of telephone service discounts to employees cannot be the sole basis for adjustment of a particular telephone company’s rates, so too any policy regarding gas-on-gas discounts adopted in this proceeding cannot be the basis for adjustment of a particular NGDC’s rate structure.  PSU states that unlike in a rate case, not all customers whose rates will be affected and changed have been afforded notice and opportunity to be heard before the decision on the merits of whether the gas-on-gas flex rates should exist and continue.  PSU submits that the Commission cannot eliminate those customers’ flex rates without affording them their statutory and constitutional rights to notice and opportunity to be heard.  PSU Exc. at 8-9.

Similarly, Peoples/PTWP argue that due process is required in administrative proceedings, particularly when administrative action is adjudicative and involves substantial property rights.  Peoples/PTWP submit that in this proceeding, the only notice was via the July 25, 2012 Secretarial Letter to the NGDCs and the Joint Petitioners informing them that a generic investigation, not an adjudication or rulemaking, would be commenced.  Peoples/PTWP opine that any subsequent Commission action, whether it be a rulemaking, policymaking or order, requires that subsequent notice and opportunity to be heard be afforded to parties whose property interests are affected, including those parties who chose not to participate in the generic investigation.  Peoples/PTWP R. Exc. at 6.

Consistent with its argument that changes to gas-on-gas flex rates be developed in individual NGDC rate proceedings, PSU argues that the ALJ erred by recommending the elimination of gas-on-gas competition without first moving NGDC tariffed rates to cost of service.  PSU states that it is ironic that the Recommended Decision makes generalized conclusions about discrimination in rates without considering or addressing the on-going discrimination and subsidies baked into present base rates.  PSU Exc. at 16-17.  PSU explains that historically the larger C&I customer classes that have been in a competitive position that allows them to qualify for flex rates have been subsidizing other customer classes as evidenced by the class rates of return that the NGDCs have presented in recent rate cases.  PSU Exc. at 17 (citing PSU St. 1 at 17). PSU avers that gas-on-gas flex contracts should have been determined in individual rate cases, but opponents of gas-on-gas competition “induced” certain utilities to agree to a generic proceeding as a means of settling their individual rate cases.  PSU Exc. at 17.

PSU argues that the ALJ’s assertion that gas-on-gas competition is “financially burdensome to other captive customers” must be rejected.  PSU Exc. at 11 (citing R.D. at 30).  As addressed in IECPA’s and PSU’s Main Brief and discussed, supra, PSU submits that all customers benefit from retaining and adding customers to a NGDC’s system and the ALJ incorrectly assumes that customers that currently receive gas-on-gas discounts will be willing and able to maintain their current load while paying full tariffed rates.  PSU Exc. at 11-13. 

The OSBA excepts to the ALJ’s recommendation that a task force or working group be created.  The OSBA submits that this task force would be charged with negotiating and drafting the methodology for discontinuing or modifying gas-on-gas competition, including the issues related to the division of service territories, assigning customers to specific NGDCs, load predictability and customer switching in the future.  The OSBA avers that given the diametric opposite positions of the Parties in this proceeding, a collaborative process would be unworkable and a potential waste of time.  As an alternative, the OSBA recommends that the Commission issue a clear statement of its intent followed by a generic investigation to address the implementation of the Commission’s new policy.  OSBA Exc. at 8-9. 

In its Exceptions, Columbia notes that there would be stranded costs associated with apportioning NGDC service territories which, “of necessity,” would be borne by ratepayers in a particular NGDC’s service territory.  Columbia projects that it is possible that the resulting rate impact could exceed the revenue shortfall associated with the current practice of gas-on-gas rate discounting.  Columbia recommends that the Commission should not implement the recommendation to divide overlapping service territories without record evidence that would shed light on whether such a move is in the public interest.  Columbia also shares the position of the OSBA, supra, stating that a division of service territories under the auspices of a working group would invite a fight over the choicest portions of overlapping service territories that is sure to be contentious, complicated, and costly.  Columbia Exc. at 7-8 (citing Columbia St. 1R at 5).  Similarly, IECPA avers any benefits of a working group would be undermined by the inherent unfeasibility of dividing up customers and/or service territories.  IECPA Exc. at 17. 

In addition to its arguments relating to the recovery of stranded costs and antitrust implications discussed, supra, IECPA avers that dividing up service territories is unreasonable because it limits a customer’s ability to choose their natural gas service provider.  IECPA explains that, if a customer is assigned to an NGDC from which the customer believes it is not receiving adequate service, the assignment choice may be considered unduly discriminatory.  IECPA Exc. at 16.

PSU excepts to the ALJ’s recommendation that the Commission order that the service territories be divided in order to eliminate overlap.  PSU notes that the NGDCs, which distribute gas in overlapping service territories in western Pennsylvania, and their predecessors, have done so pursuant to rights granted more than a century ago.  PSU Exc. at 18 (citing R.D. at 2).  PSU opines that the curtailment of these service territories on this record would be unlawful and likely viewed as governmental slamming.  PSU avers that even assuming the Commission has the statutory power to deprive NGDCs of franchise rights flowing from the incorporation of their predecessors, pursuant to the Pennsylvania Natural Gas Companies Act of May 29, 1885, it cannot do so absent a finding based on substantial evidence after notice and opportunity to be heard.  PSU submits the Commission certainly cannot do so simply on the basis of the anti-competition policy recommended by the ALJ here.  PSU cites Limelight Limousine, Inc., 66 Pa. P.U.C. 227, 230 (1988) where the Commission stated, “[I]t is well settled that a general policy formulated by the Commission is not a substitute for the evidence necessary to effect a change in substantive rights.” PSU Exc. at 18 (also citing Marmer v. Pennsylvania Pub. Utility Commission, 190 Pa. Super. 436, 154 A.2d 262 (1959)).  

PSU submits that the ALJ erred in recommending the adoption of the Peoples/PTWP proposal and states that such adoption would be premature.  PSU explains that a draft of certain portions of the Peoples/PTWP proposal was included with the surrebuttal testimony of Peoples/PTWP’s witness Gregorini.  PSU avers that the complete proposal, which was considered and recommended by the ALJ, first appeared in the appendices of Peoples/PTWP’s Main Brief, long after the close of the record.  PSU argues that, as a result, the Parties had little opportunity to do discovery on the proposal and no opportunity to develop an evidentiary basis for adoption, modification or rejection of its various provisions.  PSU Exc. at 19.

In addition to its overall position that the status quo is preferable to the Peoples/PTWP proposal, IECPA states that its main concern with the Peoples/PTWP proposal to establish a floor based on tariffed rates is the ineffectiveness of individual NGDC base rate cases to derive cost-based rates.  As discussed, supra, IECPA avers that large C&I customers continue to pay rates above their cost of service despite the inclusion of gas-on-gas customers.  IECPA opines that the development of cost-based rates in future base rate cases seems unlikely without changes to the base rate case dynamic, particularly when stakeholders disagree on the definition of cost-based rates.  IECPA Exc. at 18-19.

I&E disputes IECPA’s argument that base rate cases are incapable of determining reasonable cost-based rates.  I&E avers that just the opposite is true given that Section 1301 of the Code, 66 Pa. C.S. § 1301, requires that rates be just and reasonable, and there is a presumption of reasonableness to any rates that have been approved by the Commission.[footnoteRef:12]  I&E submits that the Commission has already determined that each NGDC’s tariffed rates are just and reasonable; and since the Commonwealth Court determined that cost of service should be the polestar for setting rates, it follows that Commission-approved rates are reasonably reflective of costs.  I&E R. Exc. at 14 (citing OSBA St. 2 at 9). [12: 	In support of its position, I&E cites Zucker v. Pa. PUC, 401 A.2d 1377 (Pa. Cmwlth. 1979), Shenango Township Board of Supervisors v. Pa. PUC, 686 A.2d. 910, 914 (Pa. Cmwlth. 1996), and Kossman v. Pa. PUC, 694 A.2d. 1147, 1151 (Pa. Cmwlth. 1997).] 


IECPA warns that the Peoples/PTWP proposal could lead to significant load loss by one of the remaining NGDCs that could be avoided if the status quo were maintained.  IECPA submits that following a NGDC’s base rate case, gas-on-gas customers may flock to the NGDC providing the lowest “cost-based” rate.  IECPA Exc. at 19.

IECPA submits that although Peoples/PTWP correctly proposes that a base rate case and the development of cost-based rates is necessary, the Peoples/PTWP proposal fails to address the significant logistical and transitional issues associated with base rate cases for NGDCs that have offered discounted rates for over thirty years.  IECPA opines that because tariff rates for large C&I customers are not cost-based, if gas-on-gas discounts are eliminated, then NGDCs and the Commission would face the daunting task of transitioning gas-on-gas customers away from their negotiated rates to new undefined rates.  IECPA avers that the gaps between existing tariff rates and cost-based transportation rates may be so large that it may be politically unpalatable to implement the necessary changes to properly protect larger customers.  IECPA also submits that movement to cost-based rates would result in rate decreases for large C&I customers and increases for small C&I and residential customers that would pose transitional challenges for the Commission.  IECPA Exc. at 20-22. 

[bookmark: _Toc404013223]Disposition 

1. [bookmark: _Toc404013224]Continuation of Gas-on-Gas Competition

Based on the record developed in this investigation, we find that gas-on-gas discounts should continue to be offered to C&I customers that have the capability to receive service from more than one NGDC.  However, as discussed, infra, the continuation of gas-on-gas flex rates is contingent on the development of, inter alia: (1) a floor based on the lowest applicable tariff rate available to a gas-on-gas customer; and (2) the establishment of uniform gas-on-gas flex rate tariff provisions among the NGDCs with overlapping service areas.

[bookmark: _Toc404013225]Discrimination in Rates

We find that the concept of gas-on-gas flexible rates is not inconsistent with Section 1304 of the Code, 66 Pa. C.S. § 1304.  We note that we have approved other flexible rate mechanisms that are designed to preserve the load of Pennsylvania’s NGDCs from competition from alternate energy sources, such as direct access to pipeline supplies and dual fuel capabilities.  In those circumstances, customers with the capability of utilizing an alternate source of energy may be offered a flexible rate to neutralize the price advantage of the alternate energy source.  Similarly, we believe that customers who have the capability of obtaining their natural gas supplies from more than one NGDC should be offered a flexible rate to eliminate price competition between NGDCs.  Accordingly, in terms of the availability of flexible rates, there should not be a distinction between customers located in proximity to a pipeline supplier, customers with the capability of utilizing more than one fuel source, and customers located in overlapping NGDC service territories.  These flexible rate mechanisms are intended to preserve an NGDC’s load for the benefit of all of the NGDC’s customers.  As discussed, infra, if they are properly designed and administered, gas-on-gas flex rate mechanisms do not result in either an unreasonable preference for customers receiving flex rates or subject other ratepayers to unreasonable prejudice or disadvantage.

From our review of the data on the gas-on-gas discounts presented in this proceeding, it appears that many of the discounts offered to gas-on-gas customers significantly exceed the differences in the tariffed rates among the four NGDCs. OCA St. 1, Schedule GAW-2.[footnoteRef:13]  To the extent that gas-on-gas customers are receiving discounts that are greater than the difference in the applicable tariffed rates of competing NGDCs, we find these discounts exceed the amounts needed to neutralize the price differences for distribution service.  Consequently, these excess discounts result in an unreasonable preference for customers receiving these excess discounts and result in discrimination toward other ratepayers that underwrite the revenue shortfalls.  IECPA and PSU have pointed out the importance of competitive gas supply costs to preserve and enhance the economic viability of the region.  While excess discounts may be beneficial to the customers receiving them, non-gas-on-gas customers may be put at a competitive disadvantage since the foregone revenue is recovered in their non-discounted rates. [13:  	Schedule GAW-2 is a highly confidential exhibit, subject to the ALJ’s Protective Order dated May 2, 2013, that reflects annual gas-on-gas discounts offered by the four NGDCs on an individual customer basis.] 


[bookmark: _Toc404013226]Floor on Gas-on-Gas Discounted Rates

In order to maintain the availability of gas-on-gas discounted rates and eliminate the unreasonable preference and discrimination that result from the excess discounts, we find it is prudent that a floor be established on the discounts that would permit the gas-on-gas customer to receive distribution service at the lowest applicable tariffed rate of the NGDCs available to serve each customer.  If NGDCs were permitted to flex rates for gas-on-gas competition to the lowest tariffed rates available to each customer, then price competition would be neutralized and NGDCs would then compete on other considerations, such as access to specific suppliers and other service considerations.

If the distribution rates for gas-on-gas customers were not able to flex to the lowest tariffed rates, there may be a migration of customers among the NGDCs following a change in the base rates of an NGDC.  This may result in undesirable fluctuations in an NGDC’s load and revenue to the detriment of an NGDC’s other non-gas-on-gas customers.  Moreover, without a flex-rate provision, there may be an incentive to keep C&I rates artificially low in order to avoid the revenue loss from a potential migration of gas-on-gas customers.

[bookmark: _Toc404013227]Duplicative Distribution Facilities and Division of Service Territories 

The ALJ’s primary recommendation was for the Commission to direct that gas-on-gas discounts be abolished by December 31, 2018, and that a working group be formed to address, inter alia, the means by which service territories and large customers would be divided among NGDCs with overlapping territories.  R.D. at 30-31.

Peoples/PTWP submitted that dividing the overlapping service areas would deprive customers the benefit of competition, result in continuous litigation between NGDCs, and create a constitutional regulatory problem.  Peoples/PTWP M.B. at 26-27.  IECPA argued that NGDCs would be justified in recovering stranded costs from their customers to compensate the NGDCs for the plant they were forced to abandon.  IECPA M.B. at 23.  Moreover, the OCA averred the problem of duplicative facilities would only worsen as NGDCs replace their gas distribution infrastructure.  OCA M.B. at 17. 

As noted, supra, following the NGDC mergers, gas-on-gas competition was reduced from over 400 customers to only seventy-four customers in the affected service areas.  OSBA St. 1 at 6.  Moreover, if a floor is established to limit discounts based on tariffed rates, the revenue effects of the gas-on-gas discounted rates should fall significantly below the $4.3 million estimate.  We would also anticipate that the division of overlapping service territories may entail complex proceedings and we would expect challenges from large C&I customers if they were assigned to an NGDC with higher rates or undesirable pipeline access.  Consequently, as a result of the significant reduction in the scope of gas-on-gas competition, we find that the anticipated litigation associated with allocating the overlapping service territories and assigning customers to NGDCs is not warranted and would not be in the public interest.  Therefore, we shall reject the recommendations to divide the remaining overlapping service territories.  Accordingly, we shall preserve and amend gas-on-gas competition consistent with the terms and conditions described herein.

Even with the limited remaining gas-on-gas competition, we believe there remains potential for redundant facilities.  However, in light of the recent NGDC mergers in this region, most of the gas-on-gas competition has been eliminated through NGDC consolidation and it is likely that issues related to surplus facilities may be addressed in future proceedings involving further NGDC mergers and consolidations.[footnoteRef:14]  Nevertheless, to the extent that multiple NGDC facilities exist in the future to serve the remaining gas-on-gas customers, the NGDCs still will have the burden of proving that such facilities are used and useful, should remain in the NGDC’s rate base, and that the associated costs should be recovered from ratepayers. [14: 	For example, we note that on June 26, 2014, Peoples/PTWP filed a Petition for Accounting and Regulatory Approvals and Approval of Related Tariff Revisions Associated with Implementation of Revised Long Term Infrastructure Plan.  Peoples/PTWP explained that this Petition was filed to avoid the replacement of duplicative, overlapping pipelines of the Peoples’ and Equitable Divisions of Peoples and PTWP.  By Order entered December 18, 2014 at Docket Nos. P-2014-2429346 et al., the Commission approved a Joint Settlement Agreement between Peoples/PTWP and the OCA with regard to the Petition of Peoples/PTWP, and granted the Petition, consistent with the terms of the Order and the Joint Settlement Agreement.] 


[bookmark: _Toc404013228]New Gas-on-Gas Flex Tariff Provisions

As discussed, supra, we shall require that the NGDC tariff provisions, which pertain to gas-on-gas discounted rates, be amended to include a floor equal to the lowest tariffed rate under which a customer is capable of receiving service from a competing NGDC(s).  Moreover, in order to ensure that price competition among the four NGDCs providing gas-on-gas flex rates is neutralized, we shall direct that the tariff provisions delineating the terms and conditions for gas-on-gas rate discounts be uniform.

We note that the current provisions in the individual NGDC tariffs, which enable gas-on-gas discounts, are very brief and not uniform.  We also note that the record in this proceeding did not address specific tariff provisions.  For these reasons, we shall first solicit comments and reply comments from the affected NGDCs and interested parties concerning the uniform tariff provisions that should be utilized prospectively by the four NGDCs with regard to their offering of gas-on-gas flex rates.  In addition to any other recommendations offered by the parties, the comments should address the following issues:

· Which customer classes should be offered gas-on-gas flex rates?

· Should uniform minimum consumption thresholds be established?

· Should new customers locating in overlapping service areas be offered gas-on-gas flex rates or should these rates be limited to existing customers being served under gas-on-gas flex rate contracts?

· What should be the criteria and associated documentation for customers to demonstrate that they are capable of receiving service from another NGDC? 

· Should there be a limit on the duration of contracts between gas-on-gas flex rate customers and NGDCs?  

Depending on the nature of the comments that are received, we envision that we may issue either a Final Order or Tentative Order that would delineate specific tariff language.  To avoid a migration of customers to an NGDC because of timing differences in the approval and implementation of new gas-on-gas tariff revisions, the amendments to NGDC tariffs must be filed and become effective simultaneously.  Therefore, following the development of uniform gas-on-gas tariff provisions, we shall proceed to develop a uniform timetable for the filing and implementation of the revised gas-on-gas flex rate tariffs.

PSU and Peoples/PTWP raised concerns about the due process rights of those parties who may be affected by a change in gas-on-gas flex rates and who were either not aware of this investigation or chose not to participate.  To that end, as with other Commission Orders, we shall post this Opinion and Order on the Commission’s website.  Since, based on the record in this proceeding, there are only seventy-four existing customers that likely will continue to utilize gas-on-gas flex rates, we shall direct each NGDC to provide notice to their respective customers receiving gas-on-gas discounted rates that this Opinion and Order is available on the Commission’s website and that they have an opportunity to submit comments on tariff provisions consistent with this Opinion and Order.  In addition, when uniform tariff provisions are ultimately developed and the NGDCs are required to file individual tariff supplements containing revisions in accordance with our directives, we shall direct the NGDCs to notify each of their gas-on-gas customers that the tariff revisions are being filed with the Commission.

[bookmark: _Toc404013229]Existing Customer Contracts

With the expectation that the Commission might enter an order in this proceeding by December 31, 2014, the ALJ recommended that ratepayer funded gas-on-gas rate discounts be abolished no later than December 31, 2018.  The ALJ opined that a reasonable transition period will enable businesses to prepare for the coming changes through budgeting, operational forecasting, and decision making, and should serve to address the concerns over any possible economic disruptions.  R.D. at 30.

The OSBA noted that the contract termination dates for the “vast majority” of contracts reviewed by the OSBA have end dates prior to December 31, 2016.  OSBA M.B. at 18.  The OSBA averred that upon the entry of an order in this proceeding, NGDCs should not be permitted to renew or extend any agreement for gas-on-gas discounted rates.  The OSBA also recommended that NGDCs should not be permitted to recover any revenue shortfall associated with gas-on-gas rates after December 31, 2016, even if the customer has an agreement that extends beyond December 31, 2016.  Id. at 18-19. 

The December 31, 2016 date has since passed.  Nevertheless, in light of the potential ramifications of amending contracts between the NGDCs and gas-on-gas flex rate customers, as addressed by PSU, we are not inclined to exercise our authority under Section 508 of the Code, 66 Pa. C.S. § 508, to interfere with existing gas-on-gas contracts.  While we have expressed our concerns with gas-on-gas discounts in various orders long before the initiation of this investigation in July 2012, the NGDCs have been fully aware that there may be changes in gas-on-gas discounts since at least July 2012.  Consequently, NGDCs knew there may be some risk in entering into long-term contracts once this proceeding began.  Therefore, we concur with the ALJ that December 31, 2018, may be a reasonable date to end ratepayer subsidies of gas-on-gas discounts that exceed applicable rates of competing NGDCs.  Accordingly, the NGDCs are placed on notice that they may not be able to recover any foregone revenue beyond December 31, 2018, in future rate proceedings.  As noted by I&E, the likelihood that NGDCs would have to absorb the foregone revenue resulting from gas-on-gas discounted rates was also addressed in the Settlement Agreement in the Peoples/Equitable Merger Application.  The Peoples/Equitable Settlement Agreement provided in pertinent part as follows: 

If the Commission determines in the Investigation at Docket No. I-2012-2320323, that all natural gas distribution companies that offer discounted distribution rates must absorb all or a portion of gas on gas discounts by the effective date of Peoples’ or Peoples TWP’s next general rate proceeding, Peoples and Peoples TWP agree to impute revenues for those competitive service customers whose rate discounts are solely the result of competition between the Joint Applicants (Peoples, Peoples TWP and Equitable), to the extent required, and at the levels proscribed, by the Commission’s action at Docket No. I-2012-2320323, in the test period used to establish rates.  Nothing in this paragraph shall be construed to prohibit Peoples or Peoples TWP from contending in such 
proceeding that the tariff rates for classes of customers receiving such discounts be set at the cost to serve tariff rate.


Peoples/Equitable Merger Settlement at 9.

[bookmark: _Toc404013230]New Base Rate Proceedings

As discussed, supra, IECPA argues that the Commission’s base rate proceedings may be ineffective in developing cost-based rates.  Nonetheless, IECPA submits in its Exceptions that all NGDCs should initiate base rate proceedings and receive new Commission-approved rates before a floor based on tariffed rates is established.  IECPA Exc. at 18-19.  IECPA submitted that through a base rate case, all customer classes could weigh in on the appropriate rates for former gas-on-gas customers and the participation of many stakeholders would increase the likelihood that just and reasonable rates would be established.  IECPA M.B. at 22-24. 

We reject IECPA’s arguments on this issue and concur with the response of I&E, supra.[footnoteRef:15]  The NGDCs’ prevailing rates were established following individual NGDC rate proceedings and Commission review of those proceedings, including any settlements of those proceedings.  Section 1301 of the Code, 66 Pa. C.S. § 1301, requires that rates be just and reasonable and there is a presumption of reasonableness to any rates that have been approved by the Commission. [15:  	See I&E R. Exc. at 14. ] 



[bookmark: _Toc404013231]Conclusion

Based upon the foregoing discussion, we conclude, inter alia: (1) that gas-on-gas discounted rates should continue to be offered by the affected NGDCs, subject to the conditions set forth in this Opinion and Order; and (2) that the affected NGDCs shall, and interested parties may file Comments on the uniform tariff provisions that should be utilized to implement gas-on-gas flex rates going forward.  Accordingly, we shall adopt, in part, and deny in part, the Exceptions of Columbia, IECPA, OSBA, PSU and Peoples/PTWP to the extent consistent with this Opinion and Order.  We shall also modify the ALJ’s Recommended Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Columbia Gas of Pennsylvania, filed on July  14, 2014, to the Recommended Decision of Administrative Law Judge Elizabeth H. Barnes are granted, in part, and denied, in part, consistent with this Opinion and Order.

2. That the Exceptions of the Industrial Energy Consumers of Pennsylvania, filed on July 14, 2014, to the Recommended Decision of Administrative Law Judge Elizabeth H. Barnes are granted, in part, and denied, in part, consistent with this Opinion and Order.

3. That the Exceptions of the Office of Small Business Advocate, filed on July 14, 2014, to the Recommended Decision of Administrative Law Judge Elizabeth H. Barnes are granted, in part, and denied, in part, consistent with this Opinion and Order.

4. That the Exceptions of the Pennsylvania State University, filed on July 14, 2014, to the Recommended Decision of Administrative Law Judge Elizabeth H. Barnes are granted, in part, and denied, in part, consistent with this Opinion and Order.

5. That the Exceptions of the Peoples Natural Gas Company, LLC and Peoples TWP, LLC, filed on July 14, 2014, to the Recommended Decision of Administrative Law Judge Elizabeth H. Barnes are granted, in part, and denied, in part, consistent with this Opinion and Order.

6. That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, issued on June 24, 2014, is modified, consistent with this Opinion and Order.

7. That within thirty (30) days of the date of entry of this Opinion and Order, Columbia Gas of Pennsylvania, Inc., Peoples Natural Gas Company, LLC, Peoples Natural Gas Company, LLC- Equitable Division, and Peoples TWC, LLP, shall mail to each customer that is currently receiving discounted rates because it is capable of being served by more than one natural gas distribution company, a written notice that this Opinion and Order is available on the Commission’s website at Docket No. P‑2011‑2277868, and that the Commission is inviting interested parties to file comments and reply comments on the uniform tariff provisions that should be utilized to implement gas-on-gas flex rates going forward, pursuant to Ordering Paragraph Nos. 8 and 9, infra. 

8. That within ninety (90) days of the date of entry of this Opinion and Order, Columbia Gas of Pennsylvania, Inc., Peoples Natural Gas Company, LLC, Peoples Natural Gas Company, LLC- Equitable Division, and Peoples TWC, LLC shall file individual or joint Comments on future uniform tariff provisions that shall be used by natural gas distribution companies to offer discounted rates to customers that are capable of being served by more than one natural gas distribution company.  The Comments shall address the specific issues on the uniform tariff provisions that should be utilized to implement gas-on-gas flex rates going forward consistent with the discussion in the body of this Opinion and Order.  Other interested parties are also invited to file Comments within ninety (90) days of the entry of this Opinion and Order.

9. That Replies to the Comments set forth in Ordering Paragraph No. 8, supra, shall be filed within twenty (20) days of the deadline for filing Comments. 

10. That the Secretary of the Commission shall post all Comments and Reply Comments on the Commission website at Docket No. P-2011-2277868.

11. That subsequent to the receipt and evaluation of Comments filed in accordance with this Opinion and Order, we shall enter either a Tentative Order or Final Order addressing the uniform tariff provisions to be utilized in implementing gas-on-gas flex rates.
12. That any directive, requirement, disposition, or the like contained in the body of this Opinion and Order, which is not the subject of an individual Ordering Paragraph, shall have the full force and effect as if fully contained in this part. 
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Rosemary Chiavetta
Secretary

(SEAL)
ORDER ADOPTED: May 4, 2017
ORDER ENTERED:  May 4, 2017
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