BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Lorraine & John Barcynski				:
							:
	v.						:		C-2017-2591928
							:
Pennsylvania-American Water Company		:



ORDER
SUSTAINING IN PART PRELIMINARY OBJECTIONS


On March 2, 2017, Lorraine and John Barcynski (Complainants) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania-American Water Company (Respondent), Docket Number C-2017-2591928.  In this complaint, Complainants averred that their residence had been damaged as a result of two water main breaks and resulting sinkhole on February 16 and February 17, 2017 near their home at 1312 South Prince Street in Palmyra, Pennsylvania.  The Complainants seek monetary damages from the Respondent for the structural damage to their home.

On March 27, 2017, Respondent filed an answer with new matter, with attached notice to plead, to the complaint.  In its answer, Respondent either admitted or denied the various averments of the complaint.  The Respondent acknowledged the events of February 16 and 17, 2017 in its answer, but averred in its new matter that the Complainants’ had failed to state a claim upon which relief could be granted and that the Commission was without the power or jurisdiction to award the monetary damages sought in the complaint.

Also on March 27, 2017, Respondent filed preliminary objections with attached notice to plead.  Respondent averred that the sole relief sought by the Complainants was monetary damages for the repair of their home, and because the Commission does not have jurisdiction over such issues, the complaint was legally insufficient.  Respondent requested that the complaint therefore be dismissed for legal insufficiency.
Complainants’ answer to the Respondent’s new matter was due on or before April 19, 2017.  52 Pa.Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).  Complainants have not filed an answer to this new matter.

Complainants’ answer to the Respondent’s preliminary objections was due on or before April 10, 2017.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Complainants have not filed an answer to these preliminary objections.

	On May 5, 2017, the Commission issued a Call-In Telephonic Hearing Notice scheduling this matter for hearing on June 20, 2017 and thereby assigning this matter to the undersigned to resolve any issues which may arise during the preliminary phase of this proceeding.  Respondent’s preliminary objections are now ready for disposition.  For the reasons discussed below, the objections will be sustained in part; however Complainants’ complaint will proceed to the scheduled hearing consistent with this Order.

Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Respondent filed preliminary objections arguing that the sole relief sought by the Complainants was an award of monetary damages.  Respondent further argued that, because the Commission has no authority to award monetary damages, the complaint was legally insufficient and should therefore be dismissed.

The Commission’s rules as 52 Pa.Code § 5.101(a) provide, in relevant part:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

		Here, Respondent’s preliminary objection asserts legal insufficiency pursuant to 52 Pa.Code §§ 5.101(a)(4).  This is not correct.  A request for relief that is not legally available in the cause of action pleaded is “impertinent matter” in the sense that it is irrelevant to that cause of action.  A preliminary objection in the nature of a motion to strike off impertinent matter is the appropriate method to challenge an erroneous prayer for damages.  Hudock v. Donegal Mut. Ins. Co. 264 A.2d 688 (Pa. 1970).  Respondent’s preliminary objection should have asserted the inclusion of impertinent matter in the complaint pursuant the 52 Pa.C.S. § 5.101(a)(2).

		While the specific preliminary objection asserted by the Respondent is incorrect, 52 Pa.C.S. § 1.2(a) provides, in pertinent part, that the Commission regulations governing matters before the Commission, “shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding”, to which the regulations may apply.  To effectuate the just, speedy and inexpensive determination of the preliminary object filed by the Respondent, the preliminary objection will be treated as a preliminary objection relating to the request for damages as the inclusion of impertinent matter in the complaint as discussed above.


7
		It is agreed that the relief requested by the Complainants in this matter is for monetary damages.  Specifically the complaint avers that the Respondent, “should be responsible to fix my house.”  The Complainants are clearly requesting monetary damages to repair the damages suffered by their home as a result of the aforementioned water main breaks and associated sinkhole.  

Although it has general jurisdiction over service and billing disputes between public utilities operating in Pennsylvania and their customers, the Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  The Public Utility Code does not grant the Commission the authority to award monetary damages and without such enabling language there is no question that the Commission lacks authority to award monetary damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pa. Pub. Util. Comm’n., 666 A.2d 744 (Pa. Cmwlth. 1995).

The Commission has jurisdiction over service disputes between public utilities operating in Pennsylvania and their customers.  Facts alleged in a complaint, if proven true, could constitute unreasonable service in violation of the Public Utility Code or Commission regulations.  In that event a civil penalty may be appropriate pursuant to 66 Pa.C.S. § 3301 – but not an award of monetary damages to a complainant.  The Complainants would need to pursue those matters in a court of general legal jurisdiction such as a Magisterial District Court or a Court of Common Pleas. As a result, the Respondent’s preliminary objection is sustained, in part, and those portions of the complaint requesting monetary damages are dismissed as impertinent matter under 52 Pa.C.S. § 5.101(a)(2).

Concerning any remaining allegations or portions of the complaint, for purposes of disposing of preliminary objections the Commission must accept as true all well-pleaded, material facts of the nonmoving party as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainants and should dismiss the complaint only if it appears that Complainants would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

Just as the Respondent was afforded a liberal reading to “secure the just, speedy and inexpensive determination” of its preliminary objection under 52 Pa.C.S. § 1.2(a), so too will the Complainants receive a similar, liberal reading of their complaint.  Making every reasonable inference as is required when considering Respondent’s preliminary objection, it appears that Complainants are raising questions relating to “reasonable service”.  The law requires in 66 Pa.C.S. §1501:

§ 1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  Subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service.

In addition to a request for monetary damages, the complaint appears to raise allegations which question, in part, the reasonableness of the time it took the Respondent to correct the water main breaks on February 16 and 17, 2017 and potentially whether Respondent could have taken steps to prevent the break.  When applying Section 1501 to these allegations, and accepting as true all well pleaded, material facts made in the complaint filed by the Complainants, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to Complainants as is required when addressing Respondent’s preliminary objection, it is not clear and free from doubt, or clearly warranted by the record, that Complainants would not be entitled to relief under any circumstances as a matter of law.  
		The Complainants should be aware however, that in the event Respondent’s actions constitute unreasonable service pursuant to 66 Pa. Code § 1501, the remedy would potentially be a civil penalty, payable to the Commonwealth of Pennsylvania – not the Complainants – pursuant to 66 Pa. C.S. §3301.  

		While Respondent’s preliminary objection has been sustained and the portions of the complaint relating to monetary damages will be stricken or dismissed from the complaint as impertinent matter, a hearing remains necessary to resolve the disputed facts regarding the complaint’s allegations of unreasonable service.  Respondent’s request that the complaint be dismissed is therefore denied.

ORDER

		THEREFORE,  

		IT IS ORDERED:

1. That the preliminary objections filed by Pennsylvania-American Water Company at Docket No. C-2017-2591928 are sustained in part.

1. [bookmark: _GoBack]That requests for relief in the form of monetary damages will be stricken from the complaint as impertinent matter. 

1. That the remaining issues set forth in the complaint at Docket No. C-2017-2591928 shall be addressed at the time of hearing scheduled for June 20, 2017.


Date:	May 9, 2017	____________________________
		Benjamin J. Myers
		Administrative Law Judge

C-2017-2591928 – LORRAINE & JOHN BARCYNSKI v. PENNSYLVANIA-AMERICAN WATER COMPANY


LORRAINE & JOHN BARCYNSKI
1312 SOUTH PRINCE STREET
PALMYRA PA  17078
717.673.4809

MICHAEL A GRUIN ESQUIRE
17 NORTH 2ND ST 16TH FL
HARRISBURG PA  17101
717.255.7365
Accepts Eservice


 


BEFORE THE


 


PENNSYLVANIA PUBLIC UTILITY COMMISSION


 


 


 


 


Lorraine & John Barcynski


 


 


 


 


:


 


 


 


 


 


 


 


 


:


 


 


v.


 


 


 


 


 


 


:


 


 


C


-


201


7


-


2591928


 


 


 


 


 


 


 


 


:


 


Pennsylvania


-


American Water Company


 


 


:


 


 


 


 


ORDER


 


SUSTAINING


 


IN PART 


PRELIMINARY OBJECTION


S


 


 


 


On 


March 2, 2017, Lorraine and John Barcynski


 


(Complainant


s


)


 


filed 


a formal 


complaint 


with the Pennsylvania Public Utility


 


Commission (Commissio


n) against 


Pennsylvania


-


American Water Company (


Respondent


), Docket Number C


-


2017


-


2591928.  


In 


t


his 


c


omplaint, 


Complainants


 


averred 


that their residence had been damaged as a result of two 


water main breaks and resulting sinkhole on February 16 and February 17, 2017 near their home 


at 1312 South Prince Street in 


Palmyra, Pennsylvania.  The Complainants seek monetary 


damages from the Respondent for the structural damage to their home.


 


 


On March 27, 2017, Respondent


 


filed an a


nswer w


ith new matter, with attached 


n


ot


ice to plead, to the


 


complaint.  In its a


nswer, 


Res


pondent


 


either admitted or denie


d the various 


averments of the c


omplaint.  


The Respondent acknowledged the events of February 16 and 17, 


2017 in its answer, b


ut averred in its new matter 


that the Complainants’ had failed to state a 


claim upon which relief 


could be granted and that the Commission was without the power or 


jurisdiction to award the monetary damages sought in the complaint.


 


 


Also on 


March 27, 2017, Respondent


 


filed preliminary objections with attached 


notice to p


lead.  


Respondent


 


averred that the sole 


relief sought by the Complainants was 


monetary damages for the repair of their home, 


and because the Commission does not have 


jurisdiction over such issues, 


the complaint was legally insufficient.  Respondent


 


requested


 


that 


the c


ompl


aint 


therefore 


be dismissed


 


for legal insufficiency.


 




  BEFORE THE   PENNSYLVANIA PUBLIC UTILITY COMMISSION         Lorraine & John Barcynski         :                 :     v.             :     C - 201 7 - 2591928                 :   Pennsylvania - American Water Company     :         ORDER   SUSTAINING   IN PART  PRELIMINARY OBJECTION S       On  March 2, 2017, Lorraine and John Barcynski   (Complainant s )   filed  a formal  complaint  with the Pennsylvania Public Utility   Commission (Commissio n) against  Pennsylvania - American Water Company ( Respondent ), Docket Number C - 2017 - 2591928.   In  t his  c omplaint,  Complainants   averred  that their residence had been damaged as a result of two  water main breaks and resulting sinkhole on February 16 and February 17, 2017 near their home  at 1312 South Prince Street in  Palmyra, Pennsylvania.  The Complainants seek monetary  damages from the Respondent for the structural damage to their home.     On March 27, 2017, Respondent   filed an a nswer w ith new matter, with attached  n ot ice to plead, to the   complaint.  In its a nswer,  Res pondent   either admitted or denie d the various  averments of the c omplaint.   The Respondent acknowledged the events of February 16 and 17,  2017 in its answer, b ut averred in its new matter  that the Complainants’ had failed to state a  claim upon which relief  could be granted and that the Commission was without the power or  jurisdiction to award the monetary damages sought in the complaint.     Also on  March 27, 2017, Respondent   filed preliminary objections with attached  notice to p lead.   Respondent   averred that the sole  relief sought by the Complainants was  monetary damages for the repair of their home,  and because the Commission does not have  jurisdiction over such issues,  the complaint was legally insufficient.  Respondent   requested   that  the c ompl aint  therefore  be dismissed   for legal insufficiency.  

