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OPINION AND ORDER

BY THE COMMISSION:

		This case arises out of four separate complaints.  On October 27, 2016, Administrative Law Judge (ALJ) Jeffrey A. Watson issued four separate Initial Decisions,[footnoteRef:1] each disposing of one complaint.  On October 26, 2016 and October 31, 2016, Ross E. Schell (Complainant or Mr. Schell) filed one set of Exceptions responding  [1: 	 	For ease of reference, due to the similarity of the four cases, citations to specific documents, such as the “Initial Decision” or “I.D.,” will refer to the pertinent document in Docket No. C-2016-2557856.   ] 

to all four Initial Decisions. [footnoteRef:2]  In response, on October 31, 2016, PPL Electric Utilities Corporation (PPL, Respondent, or Company) filed Replies to Exceptions.  Since all of the cases concern the same facts and legal issues, we shall consolidate the proceedings and issue a single Opinion and Order resolving all four complaints.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the Initial Decisions, consistent with this Opinion and Order. [2: 	 	On October 26, 2016, Mr. Schell filed a letter document titled “Petition to reconsider Judge’s Orders.”  On October 31, 2016, Mr. Schell filed a second letter document that stated “I am filing this exception to the Judge’s Orders dated October 21, 2016.”  Because both filings pertain to Mr. Schell’s failure to appear for the telephonic hearing in this matter, we will consider both documents as Exceptions to the Initial Decision.  We will cite to the October 26, 2016 filing as Exc. 1 and to the October 31, 2016 filing as Exc. 2.  Similarly, we will consider PPL’s response to the October 26, 2016 filing, which is titled “Answer to Motion for Reconsideration,” as Replies to Exceptions.          ] 


History of the Proceeding

On July 22, 2016, Mr. Schell filed a Formal Complaint against PPL at Docket No. C-2016-2557856.  Mr. Schell alleged that: PPL was threatening to terminate his electric service; there were reliability, safety, or quality problems with his service; his power continued to go out; and PPL was incorrectly calculating his wages for purposes of a proposed payment arrangement.  Mr. Schell requested a payment arrangement.  The Complainant also requested that the Commission impose a penalty on PPL by requiring it to refund the Complainant’s payments for electric service over the past ten years.  Finally, Mr. Schell asked that PPL be ordered to correct the income calculations regarding the Complainant’s request for a payment arrangement.          

On July 22, 2016, Mr. Schell filed a Formal Complaint against PPL at Docket No. C-2016-2557858.  Mr. Schell alleged that PPL was threatening to terminate his electric service and that there were reliability, safety, or quality problems with his service.  As relief, the Complainant requested that the Commission require PPL to refund the Complainant’s payments to PPL for electric service over the past ten years and to provide the Complainant with additional service at no charge for five years.      

On July 22, 2016, Mr. Schell filed a Formal Complaint against PPL at Docket No. C-2016-2557863.  Mr. Schell alleged that PPL was threatening to terminate his electric service and that there were reliability, safety, or quality problems with his service.  As relief, the Complainant requested that the Commission require PPL to refund the Complainant’s payments to PPL for electric service over the past ten years and to provide the Complainant with additional service at no charge for three years.      

On July 25, 2016, Mr. Schell filed a Formal Complaint against PPL at Docket No. C-2016-2558239.  Mr. Schell alleged the existence of incorrect charges on his bill from June of 1999 through the present time.  As relief, the Complainant requested that the Commission require PPL to refund his payments for electric service over the past five years and to provide the Complainant with additional service at no charge for three additional years.  

 PPL filed an Answer and New Matter to each of the above Complaints on August 11, 2016.  In the Answers, PPL denied the material allegations in the Complaints.  In the New Matter, PPL averred that the Complaints are barred by the doctrines of prior pending action and res judicata. [footnoteRef:3]  [3: 	 	PPL noted that Complainant Schell had pending complaints against PPL at Docket Nos. C-2016-2552834 and C-2016-2539969.] 


By Hearing Notices dated September 6, 2016, the Commission scheduled a telephonic hearing for each of these proceedings on October 19, 2016 at 10 a.m.  ALJ Watson issued Prehearing Orders dated September 8, 2016, which addressed, inter alia, requests for continuance, subpoena procedures, attorney representation, and the Commission’s policy encouraging settlements.  The Hearing Notices and the Prehearing Orders stated that failure to call into the hearing at the scheduled date and time would result in dismissal of the case.  The Prehearing Orders also provided that a request for a change of the scheduled hearing date must state the agreement or opposition of the other Parties and must be submitted in writing, to all Parties and to the ALJ, no later than five days before the hearing.      

The ALJ convened a telephonic hearing for the four Complaint cases on October 19, 2016, as scheduled.  The Complainant did not appear for the hearing and    did not call the conference number that was listed on the Hearing Notice.   

Counsel for PPL moved to dismiss the Complaints with prejudice for failure to appear and prosecute.  Tr. at 8.  The ALJ advised PPL that he would take its motion under advisement.  Id. at 9-10.      

The ALJ closed the record by Interim Orders dated October 20, 2016.  

In the Initial Decisions, issued October 27, 2016, ALJ Watson granted PPL’s motion to dismiss the complaints with prejudice due to the Complainant’s failure to appear for the hearing and prosecute the Complaints.  

The Parties filed Exceptions and Replies to Exceptions as previously noted.[footnoteRef:4]  [4: 	 	As discussed further herein, a Final Order was issued on December 15, 2016 in Docket No. C-2016-2557858.] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

In the Initial Decision, ALJ Watson made ten Findings of Fact, I.D. at 3, and reached three Conclusions of Law, I.D. at 5.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The ALJ’s Initial Decisions

 In the Initial Decisions, the ALJ stated that he issued the Prehearing Orders that directed the Parties to call into the hearing at the date and time scheduled for the hearing.  I.D. at 4.  The ALJ concluded that, because the Prehearing Orders were mailed to the Complainant at the address shown on the Complaint and was not returned, the ALJ must presume that the Prehearing Orders were received by the Complainant.  Id. (citing Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997)).  
 
The ALJ concluded that the Complainant did not appear for the scheduled hearing because he did not call the conference number shown on the Hearing Notices.  I.D. at 4.  The ALJ found that, under the circumstances, it appeared that the Complainant had ample opportunity to appear and be heard and, therefore, the Complainant’s due process rights were fully protected.  The ALJ also found that by failing to appear and proffer any evidence to support his Complaints, the Complainant failed to meet his burden of proof, and the Complaints should accordingly be dismissed with prejudice.  I.D. at 4-5 (citing El-Ayazra v. West Penn Power Company, Docket No. F-2015-2509292 (Order entered June 30, 2016); 52 Pa. Code § 5.245).  

Positions of the Parties  

		Mr. Schell references a document he filed with the Commission on October 14, 2016 (October 2016 Filing), in which he objected to the proposed exhibits that PPL submitted to the ALJ and the Parties, pursuant to the Hearing Notices.[footnoteRef:5]  The Complainant states that, in the October 2016 Filing, he requested that the hearing be rescheduled or cancelled based on an incorrect docket number PPL listed within the “re” line of the cover letter accompanying the proposed exhibits PPL mailed to the ALJ and the Complainant.  Exc. 1 at 1.  The Complainant avers that the hearing should have been cancelled due to PPL’s listing of the wrong docket number, particularly because the Commission’s Secretary has been rejecting filings by the Complainant that have contained incorrect docket numbers.  Id. at 1-2. [5: 	 	The Hearing Notices provided that the Parties must provide copies of any hearing exhibits to which they intended to refer during the hearing to the ALJ and other Parties in advance of the hearing.   ] 

  
		Additionally, Mr. Schell states that he was notified of the hearing.  Exc. 2 at 1.  He reiterates his argument above that, because PPL submitted proposed exhibits containing an incorrect docket number, the hearing should not have been conducted.  The Complainant appears to contend that PPL’s proposed exhibits should not have been considered by the ALJ because they contained the wrong docket number.  The Complainant bases his opinion on the actions of the Commission’s Secretary in rejecting several of the Complainant’s filings with the Commission that contained incorrect docket numbers.  Id. at 1-2.  The Complainant again references his October 2016 Filing, in which he states he asked that the hearing be cancelled.  He believes that the ALJ may not have received the October 2016 Filing because it was filed with the Secretary’s Bureau using the Commission’s electronic filing system.  Id. at 4.         

		Further, the Complainant argues that the ALJ is prejudiced against him, because the ALJ accepted PPL’s proposed exhibits containing the incorrect docket number and will not accept mail or telephone calls from the Complainant.  The Complainant requests that the Initial Decisions be vacated and that a new hearing be scheduled to hear the Complaints at this Docket as well as the Complaints Mr. Schell filed against Suez Water Pennsylvania, Inc., at Docket No. C-2016-2566322, and against PPL at Docket Nos. C-2016-2565235, C-2016-2565236, and C-2016-2565671.  The Complainant also requests a new, impartial ALJ, as he does not wish to have ALJ Watson preside over any of these Complaint proceedings.  Exc. 2 at 2.                     

		In response, PPL states that, in accordance with the Prehearing Orders, it submitted by mail, and did not file with the Commission’s Secretary, its proposed exhibits.  PPL explains that it attached a cover letter to the proposed exhibits, and the cover letter set forth the date and time of the scheduled hearing.  R. Exc. at 1.  PPL also explains that, in the “re” line of the cover letter, it inadvertently transposed the last two digits of one of the four docket numbers in this proceeding (transposing the 6 and 3 in Docket No. C-2016-2557863).  R. Exc. at 1-2.  PPL avers that all of the filings it made with the Commission’s Secretary’s Bureau, including its Answers to the four Complaints filed by the Complainant, included the correct docket numbers, and it was only one cover letter that transposed the last two numbers of one docket number.  Id. at 2.    

		Additionally, PPL replies that the Complainant never contacted the Commission, the ALJ, or the Company regarding any confusion or inquiries about PPL’s proposed exhibits or whether the hearing date and time remained as scheduled.  PPL states that the Complainant also did not contact the Company about its position on a continuance.  PPL argues that simply filing a letter with the Commission to voice objections to proposed exhibits is not satisfactory to seek a continuance of a hearing and that a continuance cannot occur simply because of the inadvertent transposition of two numbers of a docket number on a cover letter of a non-filed document.  PPL avers that only the ALJ or the Commission can reschedule or grant a continuance of a hearing.  Id.  PPL continues that all Parties received notice of the date and time of the hearing in the Hearing Notices and the Prehearing Orders, and the Complainant does not dispute receiving such notices.  PPL contends that the Complainant simply has refused to comply with the service and filing requirements.  Id. at 3.                                           
		
Disposition

We begin with a procedural issue.   A Final Order was entered in this matter on December 15, 2016, at Docket No. C-2016-2557858, because Mr. Schell did not include that docket number on his filed Exceptions.[footnoteRef:6]  By this Opinion and Order, we are rescinding the Final Order at Docket No. C-2016-2557858.   This Opinion and Order shall resolve all four complaint proceedings and will effectively replace the previously entered Final Order at C-2016-2557858.                                        [6: 	 	Mr. Schell’s Exceptions inadvertently transposed the last two numbers of the docket number of C-2016-2557858.] 


Addressing the merits of these proceedings, based on our review of the positions of the Parties, the record, and the applicable law, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.  In this case, the Complainant concedes that he received notice of the scheduled hearing.  The Complainant did not follow the ALJ’s and the Commission’s requirements for requesting a hearing continuance.  The Complainant’s October 2016 Filing is, in large part, an objection to four proposed exhibits PPL intended to present during the hearing.  In smaller print at the bottom of the October 2016 Filing, Mr. Schell states, “I think we should stop 19th until this is figured out.”  While this document was filed with the Secretary’s Bureau five days prior to the scheduled hearing, it appears that this document was not properly served on the ALJ or PPL and that the Complainant did not seek PPL’s concurrence in his request for a continuance.  

Even if the Complainant had properly requested a continuance, the presiding officer or the Commission will only grant a continuance for “good cause.”  Miro Kamenik v. PECO Energy Company, Docket No. C-2013-2379058 (Order entered July 29, 2015).  The Commission has, on rare occasions, reversed or otherwise modified Initial Decisions where the record showed that the Complainant had made a good faith effort to participate in the evidentiary hearing.  Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011).  Here, we find that the Complainant has not established “good cause” for failing to appear at the hearing,[footnoteRef:7] nor has the Complainant shown that he made a good faith effort to participate in the hearing.  PPL is correct that a continuance cannot occur simply due to the inadvertent transposition of two numbers of a docket number on a cover letter of a non-filed document.  We note that the Complainant would have had the opportunity during the hearing to voice his objections to any exhibits PPL introduced at that time, and the ALJ would have made a ruling regarding the admissibility of the exhibits.  52 Pa. Code § 5.403.  We also find no evidence of bias on the part of ALJ Watson against Mr. Schell based on the record before us.   [7: 	 	We believe it is apparent, from the face of PPL’s cover letter, that the “re” line’s reference to Docket No. C-2016-2557836 was a typographical error.] 


Moreover, under the circumstances in this case, we conclude that rescheduling and holding a hearing on the issues raised in the Complaints would not serve the public interest.  66 Pa. C.S. § 703(g).  The Commission has already held a complete evidentiary hearing regarding the same issues raised in the Complaints herein in a separate complaint proceeding, and we issue a ruling today on the Complainant’s Exceptions in that proceeding.  See Ross E. Schell v. PPL Electric Utilities Corporation, Docket Nos. C-2016-2535220, C-2016-2538023, and C-2016-2539969.  To hold another hearing on these same issues would be an inefficient use of the Commission’s and the Parties’ time and resources and would potentially run afoul of both the res judicata doctrine , Thomas McCarey v. PECO Energy Company, Docket No. C-2015-2503724 (Order entered May 19, 2016), and Section 316 of the Code.  66 Pa. C.S. § 316. 



Conclusion

For the reasons discussed herein, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decisions, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Final Order entered on December 15, 2016, at Docket No. C-2016-2557858, is hereby rescinded.  

2.	That the Exceptions filed by Ross E. Schell on October 26, 2016, and October 31, 2016, at Docket Nos. C-2016-2557856, C-2016-2557858, C-2016-2557863, and C-2016-2558239, are denied.

3.	That the Initial Decision of Administrative Law Judge Jeffrey A. Watson, issued on October 27, 2016, in Docket No. C-2016-2557856, is adopted, consistent with this Opinion and Order.

4.	That the Initial Decision of Administrative Law Judge Jeffrey A. Watson, issued on October 27, 2016, in Docket No. C-2016-2557858, is adopted, consistent with this Opinion and Order.

5.	That the Initial Decision of Administrative Law Judge Jeffrey A. Watson, issued on October 27, 2016, in Docket No. C-2016-2557863, is adopted, consistent with this Opinion and Order.

6.	That the Initial Decision of Administrative Law Judge Jeffrey A. Watson, issued on October 27, 2016, in Docket No. C-2016-2558239, is adopted, consistent with this Opinion and Order.

7.	That these proceeding shall be marked closed.

[bookmark: _GoBack][image: ]							BY THE COMMISSION,	

						

							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  May 18, 2017  

ORDER ENTERED:  May 18, 2017
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