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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Ross Schell (Complainant or Mr. Schell), filed on December 16, 2016, and December 30, 2016, [footnoteRef:1] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Jeffrey A. Watson, issued on December 16, 2016.[footnoteRef:2]  PPL Electric Utilities Corporation (PPL, Respondent, or Company) filed Replies to Exceptions on January 3, 2017.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the Initial Decision, consistent with this Opinion and Order. [1: 	 	We will consider both sets of Exceptions Mr. Schell filed, as both documents were filed within the requisite twenty-day time frame for filing Exceptions under 52 Pa. Code § 5.533(a).  As both documents include substantially similar arguments, we will cite to the page numbers in the December 16, 2016 filing.     ]  [2: 	 	An Errata Notice was issued December 30, 2016. ] 


History of the Proceeding

		On March 18, 2016, Mr. Schell filed a Formal Complaint (First Complaint), at Docket No. C-2016-2535220.  The Complainant alleged that PPL was threatening to shut off his electric service; requested approval of a payment arrangement; alleged the existence of incorrect charges on his bill; and challenged the accuracy of his meter.  As relief, the Complainant requested that his meter be checked, that PPL provide a more accurate accounting of his electric usage, and that his electric service not be shut off.  

		On April 1, 2016, Mr. Schell filed a Formal Complaint (Second Complaint), at Docket No. C‑2016-2538023.  In the Second Complaint, the Complainant alleged that PPL was threatening to shut off his electric service; requested approval of a payment arrangement; and alleged reliability, safety, or quality problems with his service.  As relief, the Complainant requested forgiveness by PPL of all current bills and future bills.

		On April 4, 2016, Mr. Schell filed a Formal Complaint (Third Complaint), at Docket No. C-2016-2539969.  In that Complaint, Mr. Schell alleged that PPL was threatening to shut off his electric service; requested a payment arrangement; alleged incorrect charges on his bill; and challenged the accuracy of his meter.  As relief, the Complainant requested forgiveness by PPL of all current bills and future bills.

		PPL filed an Answer to the First Complaint on April 11, 2016, an Answer to the Second Complaint on April 25, 2016, and an Answer to the Third Complaint on May 24, 2016.  In each Answer, PPL denied the material averments set forth in the Complaints.  
  
		An evidentiary hearing was held on July 20, 2016, as scheduled.  At the beginning of the hearing, the Parties agreed to consolidate the three Complaint proceedings.  Tr. at 9.  The Complainant appeared pro se, testified on his own behalf, and did not offer any exhibits.  PPL was represented by counsel who presented testimony from two witnesses and offered four exhibits that were admitted into evidence.  
		
		On July 22, 2016, the Complainant filed a Petition for Interlocutory Review and Answer to Material Question, in which he questioned the admission of Respondent Exhibit 4.  By Order entered November 9, 2016, the Commission declined to answer the Material Question and returned the matter to the Office of Administrative Law Judge.  

The hearing generated a transcript of 101 pages.  The record was closed by Interim Order dated November 16, 2016.

	In the Initial Decision, issued December 16, 2016, ALJ Watson granted the Complaints, in part, to the extent the Complaints requested approval of a payment arrangement.  The Parties filed Exceptions and Replies to Exceptions as previously noted.  
  
Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In the Initial Decision, ALJ Watson made twenty-five Findings of Fact, I.D. at 3-6, and reached eight Conclusions of Law, I.D. at 18-19.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The ALJ’s Initial Decision

 In the Initial Decision, the ALJ addressed four claims raised in Mr. Schell’s Complaints.  First, the ALJ addressed the Complainant’s claim that PPL was threatening to terminate his electric service.  The ALJ noted that, on the date of the hearing, July 20, 2016, the Complainant had an overdue balance of $2,806.05 and had not made a payment on his bill since November of 2015.  The ALJ also noted that PPL sent a shut-off notice to the Complainant on March 1, 2016, stating that the Complainant’s service would be terminated on April 3, 2016.  I.D. at 8.  The ALJ stated that the Complainant testified that the notice did not violate any Commission law or Regulation, but he filed his Complaints to receive a decent payment arrangement.  Id. (citing Tr. at 19-20).  The ALJ denied this claim, finding that, based on the evidence presented, the Respondent provided proper notice to the Complainant and was entitled to terminate service.  I.D. at 8.  

Second, the ALJ addressed the Complainant’s claims regarding incorrect charges on his bill and the accuracy of his electric meter.  The ALJ initially discussed the legal standards that apply when a customer alleges a high bill dispute, which are set forth in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C .98 (1980) and, more recently, in Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).  I.D. at 9.  The ALJ observed that the basis for the Complainant’s allegation of incorrect charges is the Complainant’s belief that PPL controls the meters from its computer system and can manipulate his meter to indicate that he used more electricity than he actually consumed.  Id. at 10 (citing Tr. at 14-16).  The ALJ also observed that the Complainant testified that he had problems with his meter since approximately 1999, but the Complainant did not know what was said by either Party regarding the problems or have any documentation of contacts with PPL or any bills showing charges that he believed to be incorrect.  I.D. at 10 (citing Tr. at 22-25).  The ALJ stated that PPL, on the other hand, presented evidence that the meter was tested and was recording correctly and within the Commission’s regulatory requirements.  I.D. at 11 (citing Tr. at 74, 81; 52 Pa. Code § 57.20(c)).  The ALJ also stated that PPL investigated Mr. Schell’s complaint and found no problems with the meter or billing rendered to Mr. Schell.  The ALJ concluded that the Complainant did not meet his burden of proving that he was overcharged for electric service from July of 1999 until March 16, 2016.  The ALJ determined that the Complainant did not present any evidence regarding his usage that would support his claim and did not present any evidence to challenge the results of the Respondent’s meter test.  I.D. at 11, 12.  

		Third, the ALJ addressed the Complainant’s customer service complaint, i.e., whether PPL was providing adequate and reasonable utility service under Section 1501 of the Code, 66 Pa. C.S. § 1501.[footnoteRef:3]  Initially, the ALJ stated that the Code requires adequate, efficient, safe, and reasonable service and facilities, not “perfect service.”  I.D. at 13 (citing Manuel A. Biason v. Metropolitan Edison Company, Docket No.  [3: 	 	Section 1501 of the Code, 66 Pa. C.S. § 1501, provides the following, in pertinent part:  

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.] 

C-00004450 (Order entered December 19, 2001)).  The ALJ also stated that service must only be reasonably continuous and without unreasonable interruptions or delay.  I.D. at 13.  The ALJ found that the Complainant failed to establish a prima facie case that PPL failed to provide him with adequate, safe, efficient, and reasonable utility service.  The ALJ explained that Mr. Schell averred that his electricity shuts off at least six to eight times a month, since 1999, for no reason; however, Mr. Schell did not record or document when these incidents occurred.  I.D. at 13.  The ALJ determined that, although the evidence presented by PPL established that the Complainant experienced a number of momentary outages in 2016, no evidence was presented establishing that the momentary outages could have been prevented by the Respondent or that the Respondent failed to adequately and timely address the outages.  The ALJ noted the testimony of Mike Hadginske, a senior electrical engineer employed by PPL as a reliability engineer, that the Complainant incurred momentary interruptions of service with durations of less than one minute, on February 7, 2016, May 10, 2016, May 31, 2016, June 16, 2016, June 27, 2016, and July 4, 2016.  Mr. Hadginske also testified that the last time the Complainant contacted the Respondent regarding an outage was on July 11, 2014.  I.D. at 13 (citing Tr. at 80, 88).  The ALJ reasoned that, once the cause of the interruptions was determined to be tree-related issues, the Respondent sent its line crews to the problem area and cut various branches to address concerns raised in the area where the Complainant’s lines are located.  I.D. at 13.  The ALJ observed that PPL rescheduled its tree trimming work to be completed earlier, by the end of July or early August of 2016, in response to the momentary outages occurring in the area where the Complainant’s residence is located.  Id. at 14.  

		Fourth, the ALJ addressed the Complainant’s request for a payment arrangement.  The ALJ stated that the Complainant was not previously awarded a Commission-issued payment arrangement.  Id. at 17.  The ALJ concluded that, based on the Complainant’s household income, the Complainant was entitled to a payment arrangement of one year under Section 1405(b)(3) of the Code, 66 Pa. C.S. § 1405(b)(3), which provides the following:

(b) Length of payment arrangements. – The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and customer shall not extend beyond:
       						
*	*	*

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

The ALJ found that this was the most favorable repayment period to which the Complainant was entitled.  I.D. at 18.  
       
Exceptions, Replies, and Disposition 
	
		Initially, we note that the Complainant’s Exceptions, and the corresponding Company’s Replies to Exceptions, are numbered and pertain specifically to the ALJ’s Findings of Fact.  For purposes of reaching clear legal dispositions on the Exceptions in this Opinion and Order, we have arranged the Exceptions and Replies according to the four subject matter issues addressed in the Initial Decision.       

	Threat to Terminate Service 		  

		The Complainant objects to Finding of Fact No. 7, which states, “At the time of the hearing on July 20, 2016, Complainant had an overdue balance of $2,806.05.”  Exc. at 1 (citing I.D. at 4).  The Complainant avers that the record does not support this finding.  The Complainant also disagrees with Finding of Fact No. 8, which states, “The last time Complainant made a payment on his bill was in November of 2015.”  Exc. at 2 (citing I.D. at 4).  The Complainant contends that he attempted to pay his bill on PPL’s website but was unable to do so.  The Complainant states that he called PPL, and the Company offered him a payment arrangement that he could not afford.  Exc. at 2. 
 
		In its Replies to Exceptions, PPL states that the fact that the Complainant had an overdue balance of $2,806.05 at the time of the hearing is supported by PPL’s testimony and the Complainant’s Account Activity Statement, which was introduced as PPL Exh. 1.  R. Exc. at 2 (citing Tr. at 87).  PPL also states that Finding of Fact No. 8 is supported by PPL’s testimony and PPL Exh. 1, as well as the Complainant’s statement during cross-examination.  Accordingly, PPL avers that the ALJ relied on substantial evidence in making these Findings of Fact.  R. Exc. at 2 (citing Tr. at 61, 62).   

		Based on our review of the record, we conclude that the ALJ’s Findings of Fact Nos. 7 and 8 are based on substantial evidence in the record.  The testimony of Marilyn Nunez, a PPL customer service representative, and PPL Exhibit 1, reflect that the Complainant had an outstanding account balance of $2,806.05 at the time of the hearing.  Tr. at 87.  The Complainant did not provide any evidence to refute this.  Moreover, during cross-examination by PPL’s counsel, the Complainant conceded that the last time he made a payment on his PPL bill was in November of 2015.  Tr. at 61, 62.            
           		
	Incorrect charges on Bill/Accuracy of Meter  

		The Complainant disagrees with Finding of Fact No. 10, which indicates “Complainant estimated that the residence is 1,175 square feet.”  Exc. at 2 (citing I.D. at 4).  The Complainant argues that he testified his residence was 1,075 square feet.  Exc. at 2.  

		PPL responds that the transcript speaks for itself and clearly states that the Complainant testified that his home is 1,175 square feet.  PPL avers that the difference in the square footage will not affect the determination in this matter.  R. Exc. at 2.  
		    
		Based on our review of the transcript, the Complainant testified that his home was about 1,175 square feet.  Tr. at 57.  Accordingly, we find that this finding is supported by substantial evidence.  We also agree with PPL that the difference in square feet the Complainant notes in his Exceptions will not affect the outcome of this proceeding.  

Regarding the accuracy of the meter, the Complainant contests the following Findings of Fact:   

17.	Momentary outages cannot cause a meter to go faster.  

18.	Respondent replaced its meters in approximately 2002 or 2003 when its meter system was converted to a new meter system.  

19.	All meter readings performed by Respondent are done through electric wires, including actual usage readings for billing purposes.  

20.	The Company cannot control how fast the meter runs or cause it to run faster or slower, which is controlled solely by a customer’s electric usage.  

21.	Mike Hadginske (Mr. Hadginske), a senior electrical engineer, is employed by Respondent as a reliability engineer.  

22.	Mr. Hadginske caused Complainant’s meter to be tested by Respondent at its facility on May 2, 2016 with results of 98.67 for the high accuracy and 99.74 for the low accuracy.   
  
I.D. at 5.  The Complainant argues that many of these findings are based on hearsay.  The Complainant states that he has not witnessed any PPL employee replacing his meter prior to 2016 and that his meter has had the same seal on it since July of 1999.   He avers that Mr. Hadginske was introduced at the hearing as an electrical engineer in charge of electrical devices, not reliability issues, and that Mr. Hadginske was not present for the meter test. 

		PPL responds that its electrical engineer confirmed that momentary outages cannot cause a meter to run faster, that PPL cannot make a meter run slower or faster, and that the meter is controlled based solely on the customer’s usage.  R. Exc. at 4 (citing Tr. at 80, 81).  PPL states that the Complainant did not provide contrary evidence and, as such, the ALJ’s Findings of Fact are supported by substantial evidence.  R. Exc. at 4.  PPL explains that the Complainant has an AMR meter and such meters did not exist in PPL’s system in 1999.  PPL also explains that all meters were replaced between 2002 and 2003.  R. Exc. at 4 (citing Tr. at 80).  PPL indicates that its testimony was clear that all meter readings are performed through the electric wires that provide actual hourly readings.  R. Exc. at 4 (citing Tr. at 81).  PPL also confirms that Mr. Hadginske testified that he is a senior electrical engineer for PPL and that he is a reliability engineer for PPL in the Harrisburg area.  R. Exc. at 5 (citing Tr. at 73).  PPL avers that Finding of Fact No. 22 does not represent that Mr. Hadginske was present for the meter test but, rather, that he caused the test to be performed, and such finding is consistent with Mr. Hadginske’s testimony.  R. Exc. at 5 (citing Tr. at 74, 81).         

		Upon review, we conclude that Findings of Fact Nos. 17-22 are supported by substantial evidence in the record, and the Complainant did not provide contrary evidence.  Mr. Hadginske’s testimony does not constitute hearsay, as he was testifying based on his personal knowledge and observations in an area in which he has expertise as an electrical and reliability engineer.  Mr. Hadginske’s testimony regarding the meter test results was also permissible under the business record exception to hearsay pursuant to Pennsylvania Rule of Evidence 803(6), Pa. R.E. 803(6), which allows testimony regarding business records kept in the ordinary course of business.     

	Customer Service (Section 1501) Complaint 		

		The Complainant contends that Finding of Fact No. 11 is incomplete.  Finding of Fact No. 11 provides the following:  “Complainant has incurred momentary interruptions of service with durations of less than one minute, on February 7, 2016, May 10, 2016, May 31, 2016, June 16, 2016, June 27, 2016, and the last one on July 4, 2016.”  Exc. at 2 (citing I.D. at 4).  The Complainant states that these temporary outages have been occurring since he moved into his home in July of 1999.  The Complainant also disagrees with Findings of Fact Nos. 12, 13, and 14.  These Findings of Fact are as follows:

12.	The cause of the interruptions were [sic] initially unknown however Respondent concluded that they were tree related and sent its line crews to the problem area to cut various branches to address outages in the area.  

13.	Lines are trimmed by Respondent every four years and the subject line was scheduled to be trimmed at the end of 2016.  

14.	In order to respond to the outages in the area of Complainant’s residence, the work was rescheduled by Respondent to be completed by the end of July or early August of 2016.  

I.D. at 4-5.  The Complainant states that PPL could not state with certainty the cause of the outages.  The Complainant contends that PPL does not trim trees every four years and has not trimmed trees in his neighborhood since 2004.  Exc. at 2. 

		The Complainant also questions Findings of Fact Nos. 15 and 16, which provides as follows:  

15.	Since 2014, Complainant has not made any reliability or outage calls to Respondent.  

16.	The last time Complainant contacted Respondent regarding an outage was on July 11, 2014.  

I.D. at 5.  The Complainant contends that the record shows that he has called PPL about his service outages but has stopped calling the Company because it failed to take action to correct the outages.  Exc. at 2-3.   

		In its Replies to Exceptions, PPL states that the allegations in the Complaint were limited to momentary interruptions of electric service during 2016, and the Complainant was unable to provide any credible evidence of interruptions prior to 2016.  PPL argues that the Complainant testified that his concerns dating back to 1999 were not about reliability but were about PPL’s charges.  Id. (citing Tr. at 21, 22, 27, and 101).  Additionally, PPL avers that Mr. Hadginske clearly testified that, upon investigation, PPL determined that the most likely cause of the momentary outages was the trees within the general vicinity of the lines and, for that reason, PPL accelerated the planned tree trimming that led to a reduction in outages.  R. Exc. at 3 (Tr. at 78).  PPL submits that Mr. Hadginske testified that the lines are trimmed on a four-year basis and the Complainant did not offer any evidence to the contrary.  Additionally, PPL indicates that the Complainant’s allegations are not contained in the hearing transcript and should, therefore, not be considered by the Commission.  R. Exc. at 3.          		       
		
		Further, PPL confirms that there were “trouble calls,” which are not calls by a customer, and the Complainant never called PPL between 2014 and 2016 to complain about outages or reliability.  R. Exc. at 3-4 (citing Tr. at 63, 80).  PPL states that the Complainant’s last contact with the Company regarding reliability was on July 11, 2014.  R. Exc. at 4.   

		Based on our review of the above Findings of Fact, we find that the findings are supported by substantial evidence in the record.  The Complainant did not establish a prima facie case that PPL failed to provide adequate, safe, efficient, and reasonable service under Section 1501 of the Code.  While Mr. Schell testified that his electricity has shut off at least six to eight times a month since 1999, and mentioned outages that occurred in 2007, he was not able to provide documentation or details about when these outages occurred.  Tr. at 30, 31, 35, and 41.[footnoteRef:4]  The Parties ultimately stipulated that there were momentary power outages on May 31, 2016, June 16, 2016, June 27, 2016, and July 4, 2016.  Tr. at 69, 70, and 72.  [4: 	 	While the Parties have not raised this issue herein, we note that there is a statute of limitations period in Section 3314(a) of the Code, 66 Pa. C.S. § 3314(a), that generally prohibits any action for civil penalties that is brought more than three years from the date on which liability arose.     ] 


		While it is clear that the Complainant experienced a period of momentary outages, the ALJ is correct that it is well-established that Section 1501 does not require public utilities to provide perfect service.  Manuel A. Biason, supra, at 6.  The record demonstrates that PPL took actions to investigate the outages and correct them once it determined that the cause of the interruptions was due to tree-related issues.  Tr. at 78.  For instance, PPL rescheduled its tree trimming work to be completed earlier, by the end of July or early August of 2016, in response to the momentary outages the Complainant was experiencing.  Tr. at 79.  PPL additionally presented testimony that, since July 4, 2016, there had been no further interruptions of service on the lines in the area of the Complainant’s home.  Tr. at 81.             
            		      
Payment Arrangement 
	
		The Complainant does not object to the payment arrangement granted in the Initial Decision.  Rather, the Complainant objects to Finding of Fact No. 25, which provides as follows:  “The Company offered Complainant two payment arrangements requiring Complainant to pay a lump sum of $523 and 12 monthly installments of $213.00.  Complainant declined both offers.”  Exc. at 3 (citing I.D. at 6).  The Complainant states that the Company did not offer him these payment arrangements.  

		PPL replies that the Complainant himself testified that he rejected the payment plans the Company offered despite long-term nonpayment of his bills.  R. Exc. at 5 (citing Tr. at 62).

		Based on our review, the record supports that the Complainant rejected the payment arrangements PPL offered him.  In any case, this finding of fact does not materially affect the determination in this matter.  As the Commission has not previously provided a payment arrangement to the Complainant, we have the discretion to do so and have determined to award a payment arrangement to the Complainant that we believe is the most favorable arrangement permitted under Section 1405(b) of the Code.             	
	
Conclusion

Based on our review of the record, the positions of the Parties, and the applicable law, we find that the ALJ’s Initial Decision is sound and agree with the ALJ’s determination to grant the Complaints, in part, to the extent that the Complainant requested approval of a payment arrangement.  Accordingly, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Ross E. Schell on December 16, 2016, and December 30, 2016, are denied. 

2.	That the Initial Decision of Administrative Law Judge Jeffrey A. Watson, issued on December 16, 2016, is adopted.  

3.	That these proceedings shall be marked closed.

[image: ]							BY THE COMMISSION,	

						

							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  May 18, 2017  
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