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FIRST INTERIM ORDER
SUSTAINING RESPONDENT’S PRELIMINARY OBJECTIONS

INTRODUCTION


For the reasons explained below, the Preliminary Objections filed in this case will be sustained, and the Complaint will proceed to hearing on the issue of reasonableness of service.
PROCEDURAL BACKGROUND
On February 15, 2017, Complainant Deborah Weisberg (Complainant or Ms. Weisberg) filed a Complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (DLC or Respondent or Company).  Ms. Weisberg generally asserts a quality of service problem, and she alleges, in part, as follows:

A copper cable with a bolt on the end and attached to a Duquesne Light pole damaged my car as I turned into my driveway.  The utility pole is located about 16 inches from my driveway, but because of the poll’s location and because of a retaining wall on the other side of the driveway, I have to drive closer to the pole to angle into my driveway. 

The cable, unbeknownst to me, was unsecured and protruding straight out from the pole so it gashed my right rear car door as I entered my driveway.

The cable obviously presented a danger to me and others and to 
my car or any car using the driveway and it is clear that Duquesne Light failed to maintain its pole in a safe manner.  The cable should have been removed.  (emphasis in original). 
Ms. Weisberg further alleges she contacted DLC about damages to her car, but DLC refused to accept responsibility for the damages.  Ms. Weisberg attached to her Complaint a vehicle repair estimate in the amount of $666.66, thereby suggesting she is seeking monetary compensation from DLC for damages to her car.  



DLC filed an Answer and Preliminary Objections (P.O.) on March 13, 2017.  DLC specifically denied that the Company was responsible for any damage to Ms. Weisberg’s car.  DLC further denied that the Company violated the Pennsylvania Public Utility Code, any associated regulation, or tariff provision related to the Complaint.  By way of further answer, DLC alleged that on September 8, 2016, Ms. Weisberg left a voice message claiming damage to her car from its utility wire while she was pulling into her driveway “three to four months earlier.”  (emphasis in original).  Subsequently, Ms. Weisberg provided DLC with two estimates for repairs to her car.  DLC further maintained, in part, (1) on September 9, 2016, the Company acknowledged Ms. Weisberg’s claim by letter dated September 9, 2016; (2) on September 12, 2016, the Company conducted a site investigation of Ms. Weisberg’s claim; and (3) by letter dated September 26, 2016, the Company denied Ms. Weisberg’s claim, informing her that “the wire could not have caused damage” to her vehicle.  As relief, DLC requested dismissal of the Complaint with prejudice.
In its P.O., DLC objects that “Complainant is seeking monetary damages, including reimbursement in the amount of $666.61 for the repair of the damage to her vehicle.”  DLC argues that the Commission lacks jurisdiction to award damages or to litigate a private action for damages on behalf of a complainant.  Accordingly, DLC requests that its P.O. be granted and the Complaint be dismissed to the extent that the Complaint seeks recovery of monetary damages. 


DLC served it pleadings upon Ms. Weisberg on March 13, 2017, together with a Notice to Plead.  Ms. Weisberg has not filed a response to the Preliminary Objections
 
DISCUSSION
Complaint and Objection



Ms. Weisberg alleges that DLC’s unsecured a copper cable with a bolt damaged her vehicle as she drove into her driveway.  DLC denies causing any damage to Ms. Weisberg’s vehicle and objects to Ms. Weisberg’s claim for monetary damages on the grounds that the Commission lacks the authority to grant monetary compensation.  
Applicable Rules of Procedure 
The Commission’s Rules of Administrative Practice and Procedure authorize a person to file a formal complaint claiming violation of a statute, which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.  52 Pa.Code § 5.21(a).  Preliminary objections to a formal complaint are available to a party under the Commission’s Rules.  52 Pa.Code § 5.101.  

Section 5.101 of the Commission's Rules provides in relevant part:
(a)
Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

 (1)
Lack of Commission jurisdiction ….

52 Pa.Code § 5.101(a)(1).



Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  A preliminary objection in civil practice seeking dismissal of a pleading will be 

granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa.Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth.  2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  

Damage Claim

In reading Ms. Weisberg’s Complaint as a whole coupled with the attached car repair estimate in the amount of $666.61, it is clear that she is seeking monetary compensation from DLC.  However, DLC is correct.  The Commission does not have authority to award monetary damages.  See In re Melograne, 812 A.2d 1164 (Pa. 2002); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977) and 52 Pa.Code § 5.101(a)(4).  Requests for compensatory damages should be made before a court of common pleas or a district magistrate.  Therefore, as the moving party, DLC prevails on the issue of monetary damages as a matter of law.  DLC’s preliminary objections are sustained on the issue that the Commission lacks authority to adjudicate a claim involving monetary damages.

Reasonableness of Service


However, Ms. Weisberg also raises a quality of service issue.  She alleges the following: (1) DLC’s cable was unsecured and protruding straight out from the pole causing a gash in her car; (2) the cable obviously presented a danger to her and others; (3) DLC failed to maintain its pole in a safe manner; and (4) the cable should have been removed.  Therefore, she has alleged unreasonable service on the part of DLC.  


Section 1501 of the Public Utility Code (Code), 66 Pa.C.S. §1501, mandates that 
a public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ.  66 Pa.C.S. §1505.  Section 102 of the Code, 66 Pa.C.S. §102, defines “service” as follows:

Used in its broadest and most inclusive sense, includes any and all
 acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . .

(emphasis added).  A utility’s “service” is not merely confined to the distribution of utility
 service, but also includes “any and all acts” related to that function.  West Penn Power Co. v. Pa. Pub.Util. Comm’n, 578 A.2d 75 (Pa.Cmwlth. 1990).  


The Pennsylvania courts have ruled as follows:

“When a utility’s failure to maintain reasonable and adequate service is alleged, regardless of the form of the pleading in which the allegations are couched, it is for the PUC initially to determine whether the service provided by the utility has fallen short of the statutory standard required of it.”  (citations omitted).
DiSanto v.  Dauphin Consolidated Water Supply Company, 291 Pa.Super. 440, 436 A.2d 197 (1981).


If Complainant’s allegations are proven by a preponderance of evidence at a hearing, the allegations may well constitute a violation of the reasonable and adequate service requirements of Section 1501of the Code.  Honey Brook Water Co. v. Pa. Pub. Util. Comm’n, 167 Pa.Cmwlth. 140, 647 A.2d 653 (1994), app. denied, 540 Pa. 587, 655 A.2d 518 (1995).  Further DLC may ultimately face a civil penalty and/or an order to take remedial action, in the event Complainant prevails in establishing inadequate service on DLC’s part.  
Ruling


For the reasons stated above, DLC’s P. O. will be sustained with respect to any claim for monetary relief.  This case will proceed to hearing with respect to Ms. Weisberg’s allegations pertaining to reasonableness of service on the part of DLC. 



The parties are directed to attempt to resolve this matter themselves and are strongly encouraged to participate in settlement negotiations.  Settlement discussions are consistent with the Commission’s regulations.  See 52 Pa.Code § 5.231.
CONCLUSIONS OF LAW


1.
The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.



2.
The Commission has been granted broad powers to regulate all public utilities doing business within the Commonwealth.


3.
The Commission is empowered to determine whether a public utility is providing safe, adequate and reasonable service.



4.
The Commission lacks the authority to award monetary damages.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed by Respondent Duquesne Light Company against the Complaint filed by Deborah Weisberg at Docket No. C-2017-2589827 are sustained.



2.
That Complainant Deborah Weisberg’s request for relief for monetary damages is dismissed from her Complaint filed at Docket No. C-2017-2589827 because the Commission lacks authority to award monetary damages.



3.
That the Complaint filed by Deborah Weisberg at Docket No. C‑2017‑2589827 against Duquesne Light Company shall proceed as a telephonic hearing as scheduled on June 22, 2017 at 10:00 a.m. from the Commission’s Pittsburgh Hearing Room with respect to Complainant’s allegations pertaining to reasonableness of service. 
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Conrad A. Johnson
Administrative LaWw Judge




Dated:
   May 22, 2017
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� 	An answer to a preliminary objection may be filed within 10 days of date of service.  52 Pa.Code § 5.101(f)(1).  








4

