BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Howard E. Weightman				:
							:
		v.						:		C-2016-2565520
							:
Pennsylvania Electric Company			:



INTERIM ORDER
ON MOTION IN LIMINE
AND SCHEDULING FURTHER HEARING 

[bookmark: _GoBack]	Howard E. Weightman (Complainant) filed a formal complaint against the Pennsylvania Electric Company (Penelec) on September 6, 2016.  The Complainant checked all of the boxes on the formal complaint form alleging that his service had been terminated; he would like a payment arrangement; there are incorrect charges on his bill; and he is experiencing a reliability or service problem because his neighbor is using service from his meter.  Penelec filed an answer on September 27, 2016, which admitted that the Complainant’s service had been terminated and taking the position that he was not entitled to a payment arrangement and that his claims regarding his neighbor’s usage of his meter had been resolved in a prior formal complaint proceeding.  Penelec also included a “new matter” which alleged that the Complainant’s claim that he has been paying for service to his neighbor is precluded because it was raised in a 2015 formal complaint which was dismissed with prejudice.

	By hearing notice dated November 4, 2016, this matter was assigned to me and scheduled for a telephonic hearing on January 6, 2017.  The hearing convened as scheduled.  The Complainant appeared and was represented by Jason M. Imler, Esquire.  Penelec also appeared and was represented by Margaret A. Morris, Esquire.  The parties represented that they had undertaken substantial negotiations in order to resolve the dispute and had achieved an agreement in principle.  

	This matter was continued several times in order to provide the parties with an opportunity to finalize their agreement.  However, on February 23, 2017, counsel for the Complainant filed a petition to withdraw as counsel, stating that counsel’s relationship with the Complainant “is no longer a functioning Attorney/Client relationship” and that the Complainant “has failed to comply with the terms of the engagement letter regarding payment of outstanding legal fees.”  Counsel for Penelec did not object to the withdrawal.  By interim order dated February 23, 2017, the Complainant was invited to file an objection, if any, on or before March 7, 2017.  The Complainant did not file an objection.  That order also set a deadline for the filing of a settlement agreement on or before March 14, 2017.

	No settlement agreement was filed.  By hearing notice dated March 16, 2017, a further hearing was set for April 21, 2017.  A second prehearing order was also served on March 16, 2017, which set forth the procedure for the conduct of hearing.  Both the hearing notice and second prehearing order were served directly upon the Complainant, his counsel having withdrawn his appearance.  

	The hearing convened as scheduled.  The Complainant appeared representing himself.  Penelec appeared and was represented by Margaret A. Morris, Esquire.  The Complainant requested a continuance in order to secure the representation of counsel.  Penelec objected to the continuance.  By interim order dated April 21, 2017, the Complainant’s request for a continuance was granted until May 22, 2017.  Penelec was also directed to file a motion in limine which substantiated its claim that the Complainant was precluded from raising issues which have been resolved with the dismissal of the 2015 formal complaint.  Penelec also contended that the Complainant’s failure to respond to a request for admission deemed certain facts admitted.  The interim order also directed the Complainant to file a response to Penelec’s motion by May 12, 2017.  

	Penelec filed a motion in limine on May 2, 2017.  The Complainant did not file a response.  As explained more fully below, Penelec’s motion to limit the issues which may be presented at hearing is granted in part.

	Penelec argues that the Complainant has raised the same issue in his current complaint that was already raised and disposed of in a formal complaint filed in 2015.  That complaint was dismissed with prejudice because the Complainant failed to appear for the hearing without good cause.  Penelec also argues that these facts are deemed admitted by the Complainant’s failure to respond to a request for admissions.  Penelec seeks to preclude the Complainant from challenging charges on his bill which resulted from his neighbor’s usage being recorded on his meter.

	Section 5.350 of the Commission’s regulations permit a party to serve requests for admission of the truth of any matters.  The responding party must admit, deny or object to any request within 20 days after service.  A matter is admitted[footnoteRef:1] if the opposing party fails to respond and is conclusively established unless set aside upon motion to the presiding officer.[footnoteRef:2] [1:   	52 Pa.Code § 5.350(c).
]  [2:   	52 Pa.Code § 5.350(f).] 


	Penelec served a request for admission on the Complainant by first class mail on March 17, 2017.  The request asked the Complainant to admit or deny 11 different statements in separately numbered paragraphs.  The request included instructions and also informed the Complainant that his failure to respond on or before April 6, 2017 would deem each statement admitted.

	The Complainant did not respond to Penelec’s request.  Further, the Complainant did not respond to Penelec’s May 2, 2017 motion.  Therefore, at this time, the statements 1-11 in Penelec’s March 17, 2017 request for admissions are admitted.  

	Penelec also argues that the Complainant’s formal complaint should be dismissed because he raises the same issue in this complaint as the issues which were raised in a complaint filed in 2015 which was dismissed with prejudice.

	In November 12, 2015, the Complainant, along with his wife, filed a formal complaint which alleged, among other things, that he believed that he was paying for his neighbor’s electricity which resulted in high bills in August and September 2015.  A hearing on the complaint was scheduled for April 15, 2016.  Neither the Complainant nor his wife appeared and by initial decision dated April 22, 2017, the complaint was dismissed with prejudice.  No exceptions were filed and by order entered June 8, 2016, the dismissal became final.

	On September 6, 2016, the Complainant filed the current complaint which also challenged the accuracy of his bills and alleged that his neighbor was using service from his meter.  As relief, the Complainant requests an investigation of electric fees from 2008 to the present.

	Section 316 of the Public Utility Code provides, in pertinent part, that:

Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

The Commission recently explained the preclusive effect of the dismissal of a complaint with prejudice when a complainant fails to appear for a scheduled hearing without good cause:

	Importantly, whether or not to dismiss a complaint brought on the same allegations as a complaint which was already dismissed with prejudice is answered by the Code, Section 316.  The Commission Order dismissing the first complaint of Ms. Howell remains as a bar to subsequent litigation unless set aside by this Commission or modified on judicial review.  Here, the order dismissing Ms. Howell’s prior complaint, with prejudice (Final Order entered May 11, 2016), was not set aside by the Commission or by the courts and thus, has conclusive effect.  This means that Ms. Howell is barred by Section 316 from re-litigating the issues raised in her prior complaint.  

	Based on the foregoing, the analysis regarding the application of the doctrine of res judicata, collateral estoppel, or their newer names of issue and claim preclusion, has been rendered unnecessary by the application of Section 316 of the Code in this case.  Pursuant to the equally compelling doctrine of judicial efficiency, whereby a case can be disposed of in the least invasive way, the above-captioned Complaint should be dismissed, with prejudice, pursuant to Section 316 of the Code.[footnoteRef:3]   [3:   	Howell v. Philadelphia Gas Works, Docket C-2016-2568426 (Opinion and Order entered May 2, 2017), at p. 9-10.
] 


Therefore, the Complainant is barred from contesting any of the bills or charges which accrued up to November 12, 2015, when his first complaint was filed.  However, he is not barred from challenging the accuracy of bills or his meter after November 12, 2015, up to the point that he filed his second complaint on September 6, 2016.  	Therefore, it is not appropriate to dismiss his complaint.

	The Complainant filed a petition for Chapter 13 bankruptcy in March 2017.  Penelec states that it was informed of this petition on March 27, 2017, and the petition was discussed at the hearing on April 21, 2017.  At that hearing, I explained to the Complainant that the bankruptcy petition deprives the Commission of the ability to direct a payment arrangement as requested by the Complainant in his complaint.[footnoteRef:4]  However, the Commission retains the authority to determine the accuracy of the Complainant’s billing.[footnoteRef:5] [4:   	See 28 U.S.C. § 1334(e)(1).
]  [5:   	Borlak v. Columbia Gas of Pennsylvania Inc. Docket C-2008-2064344 (Opinion and Order entered July 6, 2009).] 


	THEREFORE, 

	IT IS ORDERED:

	1.	That the motion in limine of Pennsylvania Electric Company is granted to the extent that the Complainant is precluded from presenting evidence challenging the accuracy of his meter or any bills or charges which accrued before November 12, 2017.  

	2.	That the Commission has no jurisdiction to award a payment arrangement during the pendency of the Complainant’s petition for bankruptcy.
	3.	That this matter shall be scheduled for a further hearing on the first available date.  No further continuances will be granted absent extraordinary circumstances.  


Date:  May 23, 2017					____________________________________
							Mary D. Long 
							Administrative Law Judge
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