
 

 
 
 
 

 
   

www.BlankRome.com  
 

Cincinnati  •  Fort Lauderdale  •  Houston  •  Los Angeles  •  New York  •  Philadelphia  •  Pittsburgh  •  Princeton  •  San Francisco  •  Shanghai  •  Tampa  •  Washington  •  Wilmington  
 

 
 

 
P h o n e :  ( 2 1 5 )  5 6 9 - 5 7 2 5  

F a x :  ( 2 1 5 )  8 3 2 - 5 7 2 5  

E m a i l :  F T a m u l o n i s @ B l a n k R o m e . c o m  

May 22, 2017 

VIA ELECTRONIC FILING 

Rosemary Chiavetta, Secretary 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street 
Harrisburg, PA 17120 

 
Re: West Goshen Township v. Sunoco Pipeline L.P. 
 Docket No. C-2017-2589346 

 

Dear Secretary Chiavetta, 

Enclosed please find Sunoco Pipeline L.P’s Motion for Judgment on the Pleadings in the 
above referenced case.  Copies have been served on all parties of record in accordance with the 
Certificate of Service. 

Thank you for your attention to this matter, and please do not hesitate to contact me with 
any questions or concerns. 

Very truly yours, 

 
 
Frank L. Tamulonis 

Enclosures 
 
cc: As per Certificate of Service 
 Honorable Elizabeth Barnes (via email and first class mail) 

           Frank L. Tamulonis
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COMMONWEALTH OF PENNSYLVANIA 
BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

WEST GOSHEN TOWNSHIP, 

                              Complainant 

                 v. 

SUNOCO PIPELINE L.P. 

                              Respondent 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 

Docket No. C-2017-2589346 

 

_______________________________ 

NOTICE TO PLEAD 
_______________________________ 

TO: West Goshen Township 
The attached Motion for Judgment on the Pleadings of Sunoco Pipeline L.P. (“SPLP”) 

has been filed with the Pennsylvania Public Utility Commission in the above-captioned 
proceeding.  If you wish to respond to the Motion, you must, pursuant to the provisions of 52 Pa. 
Code § 5.102, take action within twenty (20) days after this Motion is served by filing a response 
with the Secretary of the Pennsylvania Public Utility Commission and serving a copy of that 
response upon all parties of record.  You are warned that if you fail to do so, the case may 
proceed without you and an order or a judgment may be entered against you by the Commission 
without further notice. 

File with: 
Rosemary Chiavetta, Secretary 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street – Filing Room 
2nd Floor North 
Harrisburg, PA 17105 

With a copy to: 
Christopher A. Lewis, Esq. 
Frank L. Tamulonis, Esq. 
Michael Montalbano, Esq. 
Blank Rome LLP 
One Logan Square 
Philadelphia, PA 19103 
 

_____________________________ 
Date: May 22, 2017     Christopher A. Lewis  
       Frank L. Tamulonis 

Michael Montalbano 
One Logan Square 
Philadelphia, PA 19103 
Phone: (215) 569-5793 
Counsel for Sunoco Pipeline L.P. 

 

           Christopher A. Lewis
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COMMONWEALTH OF PENNSYLVANIA 
BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

WEST GOSHEN TOWNSHIP, 

                              Complainant 

                 v. 

SUNOCO PIPELINE L.P. 

                              Respondent 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 

Docket No. C-2017-2589346 

 

 

SUNOCO PIPELINE L.P.’S 
MOTION FOR JUDGMENT ON THE PLEADINGS 

Sunoco Pipeline L.P. (“SPLP”), by and through the undersigned counsel, and pursuant to 

Section 5.102(a) of the Pennsylvania Public Utility Commission’s (the “Commission’s”) 

regulations, 52 Pa. Code § 5.102, files this Motion for Judgment on the Pleadings.   

In this proceeding, Complainant West Goshen Township (the “Township”) claims to 

have the right to block the construction of a critically important public utility facility (“Valve 

344”) associated with a 350-mile public utility pipeline project known as Mariner East 2.  If the 

Court were to grant the Township its requested relief, then a local municipality would possess 

the unilateral authority to regulate the construction of a public utility project that was expressly 

approved by the Commission pursuant to the PUC’s exclusive jurisdiction to regulate public 

utility facilities.  SPLP did not cede such authority to the Township in the Settlement Agreement, 

nor may the Commission construe the Settlement Agreement to confer such authority. 

SPLP’s Motion should be granted because:  (1) the plain and unambiguous language of 

the Settlement Agreement does not prohibit SPLP from locating the Valve 344 outside the 

“SPLP Additional Acreage”, where SPLP now proposes to located the Valve; (2) the plain and 
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unambiguous language of the Settlement Agreement does not require the consent of the 

Township to locate Valve 344 outside of the “SPLP Additional Acreage”, as the Township 

contends here; (3) SPLP has complied with the terms of Section II and Section IV of the 

Settlement Agreement; (4) as a matter of law, the Commission may not rewrite the Settlement 

Agreement and set aside the terms on which sophisticated parties agreed; (5) to the extent the 

Township claims that any information provided to it by SPLP was inaccurate or misleading, the 

parties agreed to and included in the Settlement Agreement itself the specific remedy that the 

Township would be permitted to pursue, which does not include the Amended Complaint; and 

(6) the relief requested by the Township is against public policy because, as a matter of law, 

local townships in Pennsylvania have no legal authority to dictate the location of public utility 

facilities. 

I. STATEMENT OF FACTS 

1. The Township filed a Complaint to Enforce Settlement Agreement with the PUC 

on February 17, 2017, followed by an Amended Complaint on March 30, 2017.   

2. The Amended Complaint seeks to enforce the subject Settlement Agreement, 

which is attached to the Amended Complaint as Exhibit A.   

3. The Settlement Agreement was filed with the Commission on May 15, 2015 and 

docketed at U-2015-2486071.  On June 15, 2015, the Secretary of the Commission certified in 

accordance with Section 507 of the Public Utility Code ( the “Code”), 66 Pa.C.S. § 507, that the 

agreement had been on file with the Commission for the thirty (30) days required by the Code 

for the agreement to become effective. 

4. Because the Settlement Agreement is a matter of public record, and because a 

copy of it was attached to the Amended Complaint, the Commission may give effect to its 

unambiguous terms by granting a motion for judgment on the pleadings. 
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5. The Settlement Agreement was the product of months-long negotiation among 

parties represented by sophisticated counsel.  In particular, the Township was represented by 

David Brooman, Esquire, and Kenneth Meyers, Esquire, from High Swartz LLP and the 

Township’s solicitor, Kristin S. Camp, Esquire, of Buckley Brion McGuire & Morris LLP.  Scott 

Rubin, Esquire, represented the Concerned Citizens of West Goshen Township (the “CCWGT”).   

6. The Parties structured the Settlement Agreement into five discrete Paragraphs. 

7. Section I contains general background information related to the underlying 

litigation, which consisted of SPLP’s Petition for an exemption under Section 619 of the 

Municipal Planning Code to locate a building to protect public utility facilities near Boot Road in 

West Goshen Township (P-2014-2411966) as well as a Formal Complaint alleging safety 

concerns with SPLP’s proposed facilities (C-2014-2451943).  The Settlement Agreement was 

intended to resolve this litigation and related matters.  See Settlement Agreement, ¶ I (attached 

hereto as Exhibit A.) 

8. Section II contains “Pertinent Information Provided by SPLP”.  In that section, 

SPLP stated its intent at the time of the Settlement Agreement to locate a valve (Valve 344) on a 

tract of land defined as the “SPLP Use Area”.  The “SPLP Use Area” is located on a larger tract 

of land defined as the “SPLP Additional Acreage” (which is the land immediately adjacent to the 

homes of the members of the CCWGT).  Section II expressly permits SPLP to relocate Valve 

344 to a site other than the “SPLP Use Area” if the Township is notified of the change of 

location and the new location is not on the “SPLP Additional Acreage”.  Importantly, there is no 

prohibition in Section II for the construction or installation of above-ground permanent facilities 

in West Goshen Township outside of the SPLP Additional Acreage.  See Settlement Agreement, 

¶ II. 
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9. Section III states that WGT has engaged an expert to prepare a written report as to 

the safety of the Mariner East 1 pipeline.  The report was attached to the Settlement Agreement.  

See Settlement Agreement, ¶ III. 

10. Section IV and Section V are the only sections in the Settlement Agreement that 

contain promises, covenants, and agreements of the parties.  Section IV is entitled “The Parties’ 

Promises, Covenants and Agreements” and begins with the sentence “Based on the SPLP 

information recited in Section II of this Agreement, the Parties agree to make the following 

promises, covenants and agreements.” 

11. Section V contains general provisions that the parties also specified would 

constitute binding promises.  The lead sentence of Section V states:  “In addition to the 

individual promises, covenants, and agreements set forth above, the Parties individually and 

jointly acknowledge and agree as follows….” 

12. The express language and structure of the Settlement Agreement make clear that 

the information provided in Section II was not binding.  Instead, only Sections IV and V contain 

enforceable promises and covenants. 

13. In Section IV, SPLP agreed that it would not construct any pump stations or 

above-ground permanent public utility facilities on the “SPLP Additional Acreage”, unless it is 

located on the “SPLP Use Area”.  This provision was further reinforced through a deed 

restriction, which SPLP recorded following execution of the Settlement Agreement.  As with 

Section II, there is no prohibition in Section IV against the construction or installation of above-

ground permanent facilities in West Goshen Township outside of the SPLP Additional Acreage, 

and the deed restriction applies only to the SPLP Additional Acreage.   

14. Finally, in subsection “2.d” of Section IV, the parties expressly addressed what 

would happen if SPLP deviated from the plans described in Section II.    In subsection IV.2.d, 
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the parties agreed that if SPLP did not construct and operate the facilities as described in Section 

II, the Township would be free to file or join in a complaint against the safety of SPLP’s service 

or facilities with the Commission or any other federal, state or local government agency. 

15. Thus, as set forth in the unambiguous language of the Settlement Agreement and 

reinforced through its carefully crafted structure, the parties struck a simple bargain:  SPLP 

preserved its right as a public utility to locate the valve anywhere within West Goshen Township 

except for the SPLP Additional Acreage that surrounded the SPLP Use Area; the Township, in 

turn, preserved its right to challenge the safety of the location if SPLP did not site the valve as 

described in Section II. 

16. In January 2017, SPLP submitted plans to the Township regarding the installation 

of Valve 344.  See Am. Compl. ¶ 22 (attached hereto as Exhibit B); SPLP Answer and New 

Matter ¶ 26 (of New Matter) (attached hereto as Exhibit C). 

17. The January 2017 plans proposed locating Valve 344 on a nearby 6.646-acre tract 

of land owned by the Janiec family identified as Parcel No. 52-3-60, which is located on the 

north side of Boot Road near its intersection with the U.S. Route 202 northbound on-ramp and 

Greenhill Road.  This tract is referred to as the “Janiec Tract”.1   See Am. Compl. ¶ 17; SPLP 

Answer and New Matter ¶ 17 (of Answer). 

18. There is no dispute that the “Janiec Tract” is not located on the “SPLP Additional 

Acreage”.  See SPLP Response and New Matter ¶¶ 19, 20; WGT Answer to New Matter (“WGT 

Response”) (attached hereto as Exhibit D) ¶¶ 19, 20. 

19. Consequently, SPLP is not prohibited by the Settlement Agreement and the 

concomitant deed restriction from siting the valve at this location. 

                                                 
1 Although the Settlement Agreement also describes the SPLP Additional Acreage as “the former Janiec Tract”, it is 
undisputed that the new location is Parcel No. 52-3-60, which is not on the SPLP Additional Acreage.  Evidently, 
much of the land in that area was owned by and named after the Janiec family. 
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20. There is no dispute that WGT has received actual notice that SPLP proposed 

siting Valve 344 on the “Janiec Tract.”   See SPLP Response and New Matter ¶ 24; WGT 

Response ¶ 24. 

II. LEGAL STANDARD 

21. The Commission’s regulations permit a party to move for judgment on the 

pleadings after the pleadings are closed.  52 Pa. Code § 5.102(a). 

22. A motion for judgment on the pleadings may be granted if the applicable 

pleadings, depositions, answers to interrogatories and admissions demonstrate that there is no 

genuine issue of material fact in dispute and the moving party is entitled to judgment as a matter 

of law.  52 Pa. Code § 5.102(d)(1).  The record of a motion for judgment on the pleadings 

consists of the pleadings and documents properly attached as exhibits.  See Livingston C. Barker 

v. PECO Energy Co., 2011 Pa. PUC LEXIS 795, *2 (2011) (citing Emery v. Metzner, 156 A.2d 

627 (Pa. Super. Ct. 1959)). 

23. Judgment on the pleadings should be granted in cases where the moving party’s 

right to prevail is so clear that a trial would be a fruitless exercise.  Kenneth E. Nein v. UGI 

Utilities, Inc., Docket No. C-2012-2298099 (Final Order, Nov. 9, 2012)(citing Williams v. Lewis, 

446 A.2d 682 (Pa. Super. 1983)). 

24. A motion for judgment on the pleadings serves judicial economy by avoiding a 

hearing where no factual dispute exists.  The Commission is granted discretion to dismiss any 

complaint without a hearing if, in its opinion, a hearing is not in the public interest.  66 Pa. C.S. § 

703(b); 52 Pa. Code § 5.21(d).  If no factual dispute pertinent to the resolution of the case exists, 

a hearing is unnecessary.  See Lehigh Valley Power Committee v. Pa. Public Util. Comm’n, 563 

A.2d 557 (Pa. Commw. Ct. 1989). 
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25. As explained below, there are no disputed issues of fact that would prevent 

resolution of this Motion for Judgment on the Pleadings.  For these reasons, and as more fully 

explained below, SPLP is entitled to judgment on the pleadings and respectfully requests that the 

above-captioned Amended Complaint be dismissed in its entirety with prejudice. 

III. ARGUMENT 

A. WGT’s Claim of Breach Of Section IV.A of the Settlement Agreement 
Fails As A Matter Of Law Because There Is No Prohibition in Section 
IV.A Against Locating the Valve Outside the “SPLP Additional 
Acreage” And SPLP Has Otherwise Complied With Section IV.A  

26. WGT alleges that SPLP breached Section IV.A of the Settlement Agreement 

when it prepared plans in March of 2015 to locate Valve 344 on the Janiec Tract. 

27. This claim is meritless because Section IV.A contains no provision prohibiting 

construction or installation of above-ground permanent facilities in West Goshen Township 

outside of the SPLP Additional Acreage. 

28. In Section IV.A.1 of the Settlement Agreement, SPLP covenants and agrees that, 

except for the “SPLP Use Area”, it shall not construct or install any pump stations, VCUs or 

above-ground permanent public utility facilities on the “SPLP Additional Acreage” for any phase 

of the Mariner East Project.  Settlement Agreement, ¶ IV.A.1.a. 

29. SPLP’s commitment not to construct any permanent above-ground public utility 

facilities on the “SPLP Additional Acreage” is further evidenced by a deed restriction, required 

by Section IV.A.1 of the Settlement Agreement, which explicitly provides that SPLP shall not 

construct any above-ground permanent public utility facilities on the “SPLP Additional 

Acreage”.  That deed restriction applies only to the “SPLP Additional Acreage” and is not 

applicable to any other parcels in West Goshen Township.  See Settlement Agreement ¶ IV.A.1 

and Appendix 4 to Settlement Agreement. 



 

9 

30. In construing the Settlement Agreement, the PUC must give effect to the intention 

of the parties which must be ascertained from the document itself when the terms are clear and 

unambiguous.  See Petition of Core Communications, Inc. for Resolution of Dispute with 

Verizon, 2003 Pa. PUC LEXIS 27, *24-25 (Pa. PUC Feb. 19, 2003) (quoting Sun Co. Inc. v. Pa. 

Turnpike Comm’n, 708 A.2d 875 (Pa. Commw. 1998)). 

31. Well-settled principles of contract law provide that when the terms of a contact 

are clear, a court will not re-write it to give it construction in conflict with the plain meaning of 

the language used.  See Acme Markets v. Fed. Armored Express, 648 A.2d 1218 (Pa. Super 1994) 

(citing Litwack v. Litwack, 433 A.2d 514 (Pa. Super. 1981)). 

32. Because there is no prohibition in Section IV.A against locating Valve 344 

outside the “SPLP Additional Acreage”, and there is no factual dispute that SPLP is proposing to 

locate Valve 344 at a location outside the “SPLP Additional Acreage”, SPLP is in compliance 

with the clear and unambiguous terms of Section IV.A.  The Township’s claim of breach of 

Section IV.A therefore fails as a matter of law and judgment on the pleadings should be granted 

in favor of SPLP.   

B. The Township’s Claim That SPLP Breached Section II of the 
Agreement Fails as a Matter of Law Because Section II Contained No 
Binding Promises of the Parties       
 

33. WGT’s Amended Complaint further alleges that SPLP breached Paragraphs II.A, 

II.A.2, and II.A.3 of the Settlement Agreement due to SPLP’s proposal to locate Valve 344 on 

the Janiec Tract without WGT’s prior consent. 

34. This claim fails as a matter of law because the unambiguous and clear language of 

the Settlement Agreement demonstrate that the only binding and enforceable promises, 

covenants, and agreements are contained in Sections IV and V of the Settlement Agreement.   
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35. Section II, by contrast, contains information provided by SPLP in support of the 

Agreement that is non-binding on the parties.  As a general rule, such statements provided in 

support of an agreement are not binding on the parties to the agreement.  See, e.g., Nelson 

Dairies v. Royal, 6 Pa. D. & C. 2d 371 (Montgomery Co. Com. Pls. 1955) (informational 

“recitals in a contract will not control the operative clauses of the contract unless the operative 

clause are ambiguous.  In other words, recitals … cannot control the clearly expressed 

stipulations of the parties.”); Grynberg v. F.E.R.C., 71 F.3d 413, 416 (D.C. Cir. 1995) (“[I]t is 

standard contract law that a Whereas clause, while sometimes useful to aid to interpretation, 

cannot create any right beyond those arising from the operative terms of the document.”). 

36. In interpreting the Agreement, the PUC must read the Settlement Agreement as a 

whole and the various provisions must be construed harmoniously with the remaining provisions 

in the Agreement.  See Ramalingham v. Keller Williams Realty Group, Inc., 121 A.3d 1034, 

1046 (Pa. Super. Ct. 2015) (The intent of the parties to a written agreement is to be regarded as 

being embodied in the writing itself.  The whole agreement must be viewed together in arriving 

at contractual intent.) 

37. Had the parties intended Section II to set forth binding promises, covenants, and 

agreements, they would have said so.  Instead, they expressly avoided doing so.  Indeed, if the 

Township’s claim were correct, SPLP’s promises in Section IV would be superfluous, as Section 

II could then be enforced standing alone. 

38. Because Section II contains no binding promises, covenants or agreements, the 

Township’s claim that SPLP breached these sections fails as a matter of law, and judgment on 

the pleadings should be granted in SPLP’s favor. 
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C. The Township Cannot Bootstrap a Breach of Section IV.A by Alleging 
a Breach of Section II  

39. Implicitly acknowledging that Section II of the Settlement Agreement contains no 

binding promises, the Township has attempted to bootstrap a claim of breach of Section IV.A, by 

noting that the parties agreed in Section IV of the Settlement Agreement that the promises, 

covenants, and agreements in Section IV were “[b]ased on the SPLP Information recited in 

Section II of this Agreement…”  See Am. Compl., ¶ 26. 

40. This attempted bootstrap fails, as a matter of law, for five reasons. 

41. First, the plain language of the Settlement Agreement does not support the 

Township’s attempt to convert a recitation into a binding promise.  Specifically, on its face, the 

statement of the Township’s reliance is not a promise by SPLP. 

42. Second, as stated above, Section II does not contain the Parties’ binding promises, 

covenants, or agreements. 

43. Third, if the Township’s argument is that the Settlement Agreement was induced 

by a false representation, then the appropriate remedy is to rescind the Settlement Agreement, 

not to re-write the Settlement Agreement by making up terms on which the parties themselves 

did not agree.  Wedgewood Diner, Inc. v. Good, 534 A.2d 537, 538 (Pa. Super. Ct. 1987) (“It is a 

general rule that a person defrauded in a sales or other contract has a choice of remedies; he may 

rescind the contract and recover what he has paid, or he may affirm the contract and recover 

damages for the fraud and deceit practiced upon him.”). 

44. Here, the Township is attempting to unlawfully re-write the Settlement 

Agreement to include a requirement that the Township’s consent is required to locate Valve 344 

outside the “SPLP Additional Acreage.” 

45. Specifically, the Township claims that SPLP breached the Settlement Agreement 

because “SPLP did not ask for the Township’s consent for the Valve 344 siting, nor even notify 
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the Township that this was under construction…”  Am. Compl ¶20.  As relief, the Township 

seeks an injunction from construction and operation of ME-2 facilities until such time that the 

Township and the CCWGT provide “express written consent” for the placement of Valve 344.  

See Am. Compl., Wherefore clause. 

46. Contrary to the claim and the relief requested by the Township, no provision in 

Section II of the Settlement Agreement requires the Township’s consent to relocation of Valve 

344. 

47. Section II.A.2 of the Settlement Agreement states: 

The pump station, the VCU and all accessory and appurtenant 
above-ground facilities associated with all phases of the Mariner 
East Project will be maintained within the present active site, 
Parcel No. 52-1-8-U, on which the existing Boot Road Pump 
Station currently operates (the “SPLP Existing Site”), except that a 
remote operated valve station will be constructed and maintained 
on SPLP’s adjacent 4.42 acre property, Parcel No. 52-0-10-10.1, 
also known as the former Janiec Tract, (the “SPLP Additional 
Acreage”).  The proposed location of such valve station on the 
SPLP Additional Acreage is depicted on the map attached hereto 
as Appendix 1 and incorporated by reference (the “SPLP Use 
Area”).  SPLP intends to construct the valve station in the general 
area depicted on the map attached hereto as Appendix 1.  If due to 
engineering constraints, SPLP is unable to construct the valve 
station in the SPLP Use Area, SPLP will notify WGT.  Nothing in 
this Settlement Agreement constitutes an authorization or 
agreement for SPLP to construct the valve station in any location 
on the SPLP Additional Acreage other than in the SPLP Use Area.   

Settlement Agreement, ¶ II.A.2 (emphasis added). 

48. The clear and unambiguous language of Section II of the Settlement Agreement 

states only that SPLP will notify the Township if the valve station is relocated; notably, there is 

no requirement that the Township consent to the relocation.2   

                                                 
2 Just as the Township has misconstrued Section II.A.2 of the Settlement Agreement, it has similarly distorted and 
misread Section II.A.3.  That provision of the Settlement Agreement states: 
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49. It is undisputed that the Township has received actual notice of the change of 

location, see ¶ 20, supra,3 and it would be pointless for the Commission to require SPLP to 

provide additional notice of the relocation of the valve. 

50. Finally, the Township’s attempt to bootstrap a violation of Section IV of the 

Settlement Agreement through the claimed breach of Section II fails because the Settlement 

Agreement itself expressly contemplated that SPLP might not construct and operate the public 

utility facilities in the manner described in Section II. 

51. Rather than making a modification of the plans a breach of the Settlement 

Agreement, as the Township now claims, the Settlement Agreement itself expressly states in 

Section IV.2.d that if SPLP failed to construct and operate the public utility facilities in the 

manner described in Section II, the Township would be free to file a complaint challenging the 

safety of the facilities that were then constructed: 

As long as SPLP (i) constructs and operates facilities in WGT as 
described in Section II above; (ii) abides by the covenants and 
agreements in Section III.A.1 above; and (iii) operates in a manner 
consistent with the safety, design and engineering facts and 
information heretofore provided to WGT’s consultant, WGT 
agrees that it will not file or join in any complaint against the 
safety of SPLP’s service or facilities with the Commission or any 
other federal, state or local government agency or endorse or 

                                                                                                                                                             
As of the date of execution of this Agreement, SPLP has no plan or intention to construct any additional 
above-ground permanent utility facilities in WGT except as otherwise expressly set forth in this 
Agreement. 

Settlement Agreement, ¶ II.A.3.  The key word in Section II.A.3 is “additional.”  Section II.A.3 applies to additional 
public utility facilities—i.e., other above-ground facilities that SPLP might construct that weren’t the subject of 
other express provisions of the Settlement Agreement.  The valve station is a public utility facility expressly 
addressed in the Settlement Agreement, so it is not an “additional” facility and Section II.A.3 is inapplicable to it. 

 

3 In the Amended Complaint, the Township also alleges that SPLP has provided no engineering justification for 
relocating Valve 344 from the SPLP Use Area.  See Am. Compl. ¶21.  Assuming this allegation were true, which it 
is not, and assuming that this provision were construed to be a binding promise, which it was not, enforcement of the 
provision would mean only that SPLP be required to provide the engineering justification to the Township, not that 
the Township be given a right of veto over the siting of the valve.  The Township’s prayer for relief in the Amended 
Complaint does not contain a request for an engineering justification for the siting of the valve. 
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promote any protest or action filed by the CCWGT or any other 
individual or group against SPLP with respect to the safety of 
Mariner East for the valve station described in paragraph II.A.2 of 
this Agreement. 

Settlement Agreement, ¶ IV.2.d. 

52. The plain language of Section IV.2.d makes clear that the information in Section 

II is not a promise or a covenant—as the Township contends—but rather a condition precedent 

that controls whether the Township is permitted to file or join a complaint against the safety of 

SPLP’s service or facilities.  If SPLP failed to meet the conditions identified in Section II, then 

the Township would be permitted to file or join a safety complaint; otherwise the Township is 

prohibited from challenging the safety of SPLP’s services or facilities.  

53. If the Commission adopted the Township’s erroneous contention that Section II, 

standing alone, contained enforceable promises, then the reference in Section IV.2.d to the 

possibility that SPLP would not construct the facilities in accordance with Section II would make 

no sense.  

54. Because the PUC must read the Settlement Agreement as a whole construing the 

various provisions harmoniously, see Ramalingham., 121 A.3d at 1046, and because the 

Township’s contention does not make sense, the Amended Complaint must fail. 

D. The Complaint Fails As A Matter Of Law Because The Relief 
Requested by the Township Violates the Public Utility Code and is 
Contrary to the Public Interest       
 

55. The Amended Complaint fails as a matter of law for the additional reason that the 

that the PUC may not interpret the Settlement Agreement in a manner that violates public policy, 

and the relief requested by the Township violates the Public Utility Code and is contrary to the 

public interest. 

56. In accordance with longstanding law, local townships have no legal authority to 

dictate the location of public utility facilities because, as repeatedly recognized by Pennsylvania 
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courts, such authority would offend public interest by making public utility construction and 

development impossible. 

57. These policy concerns have been addressed by the firmly established principle 

that the Public Utility Commission has the exclusive and broad jurisdiction to regulate public 

utilities in Pennsylvania.  By enacting the Public Utility Code and creating the Commission, the 

General Assembly sought to establish a statewide standardization of all facets of operation of 

public utilities under the governance of the Commission.  See City of Philadelphia v. 

Philadelphia Elec. Co., 473 A.2d 997, 1003 (Pa. 1984) (gathering cases).   

58. More than 60 years ago, the Pennsylvania Supreme Court unequivocally held that 

the Commission is the sole regulator of public utilities and, as such, townships are excluded from 

regulating public utilities.  In Duquesne Light Co. v. Upper St. Clair Township, 105 A.2d 287 

(Pa. 1954), Upper St. Clair Township sought to enforce its zoning ordinance against Duquesne 

Light Company, a public utility.  In that case, Duquesne Light was attempting to construct a new 

transmission line to supply electricity to a new power station.  The Court upheld the lower 

court’s grant of a preliminary injunction enjoining enforcement of the ordinance against 

Duquesne Light.  In so doing, the Court held: 

We therefore conclude that the policy of the Commonwealth in 
entrusting to the Commission the regulation and supervision of 
public utilities has excluded townships from the same field, and 
that no power in the townships to enter that area can be read into 
the First Class Township Law by implication.  Unless the 
legislature has given an express grant of power to townships, the 
Commonwealth’s own express policy on the subject is 
undiminished and supreme. 

Id. at 292 (emphasis added; other emphasis in original). 

59. Twelve years later, the Pennsylvania Supreme Court unequivocally reaffirmed the 

Commission’s role as the sole regulator of public utilities.   In County of Chester v. Philadelphia 

Electric Co., 218 A.2d 331, 333 (Pa. 1966), the Court aptly noted that statewide regulations are 
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necessary for public utilities that traverse multiple jurisdictions within the Commonwealth, such 

as pipelines.  In recognizing the need for conformity in regulation, the Court concluded: 

The necessity for conformity in regulation and control of public 
utilities is as apparent as the electric lines which one views 
traversing the Commonwealth.  If each county were to pronounce 
its own regulation and control over electric wires, pipelines and oil 
lines, the conveyors of power and fuel could be so twisted and 
knotted as to affect adversely the welfare of the entire state.  It is 
for that reason that the Legislature has vested in the Public Utility 
Commission exclusive authority over the complex and technical 
service and engineering questions arising in the location, 
construction and maintenance of all public utility facilities. 

Id. 

60. In deference to this standard, Pennsylvania courts have repeatedly affirmed the 

PUC’s role as the sole regulator of all facets of public utility construction and operation in 

Pennsylvania.  See Commonwealth v. Delaware and Hudson Railway Co., 339 A.2d 155 (Pa. 

Commw. Ct. 1975) (The MPC does not authorize local governments to regulate public utilities in 

any manner which infringes on the power of the Commission to so regulate); City of 

Philadelphia v. Phila. Elect. Co., supra, (“the legislature sought to establish a statewide 

standardization of all facets of the operation of public utilities under the governance of the 

Commission); South Coventry Township v. Phila. Elec. Co., 504 A.2d 368 (Pa. Commw. 1986) 

(noting that subjecting PECO to a miscellaneous collection of local regulations would unduly 

burden and indeed disable it from successfully functioning as a utility); Newtown Twp. v. Phila. 

Elec. Co., 594 A.2d 834 (Pa. Commw. Ct. 1991) (The Public Utility Code is intended to be the 

supreme law of the Commonwealth in the regulation and supervision of public utilities); PPL 

Elec. Utils. v. City of Lancaster, 125 A.3d 837, 847 (Pa. Commw. Ct. 2015) (“Most importantly, 

we conclude that the legislature intended the Public Utility Code to preempt the field of public 

utility regulation”) (internal quotations omitted). 
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61. If the Commission granted the relief requested by the Township in the Amended 

Complaint, the Township would be able to block the completion of the Mariner East 2 pipeline 

and deny the citizens of the Commonwealth the expansion of service that the Commission itself 

has repeatedly approved and authorized. 

62. Thus, the Amended Complaint fails as a matter of law because it requests relief – 

the Township’s consent to the placement of a public utility facility – that violates the public 

policy of prohibiting local townships from regulating public utility facilities and is contrary to 

the public interest. 

IV. CONCLUSION 

63. In short, the undisputed facts establish that SPLP has complied with the clear and 

unambiguous terms of the Settlement Agreement when it proposed locating Valve 344 outside 

the “SPLP Additional Acreage”, and it provided the Township with notice of that proposal.  

Nothing in the Settlement Agreement prohibits SPLP from locating Valve 344 outside the “SPLP 

Additional Acreage”, or requires the Township’s consent to do so, and the Commission cannot 

rewrite the Agreement to include such terms.  Further, there is no relief that can be granted 

because SPLP has complied with provisions of the Settlement Agreement and the requested 

relief – an injunction against Mariner East 2 development in the Township absent the 

Township’s and CCWGT’s express written consent – blatantly violates firmly established 

decades-old public utility law stating that the Commission is the sole regulator of the 

construction of public utility facilities.   

64. For all the foregoing reasons, judgment should be entered in favor of SPLP and 

against Complainants on Count I of the Amended Complaint.   
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Respectfully submitted, 

BLANK ROME LLP  
      
  

____________________________ 
Christopher A. Lewis (ID #29375) 
Frank L. Tamulonis (ID #208001) 
Michael Montalbano (ID # 320943) 
One Logan Square 
Philadelphia PA  19103 
Phone: (215) 569-5793 
Counsel for Sunoco Pipeline L.P. 

Dated: May 22, 2017 

           Christopher A. Lewis
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CERTIFICATE OF SERVICE 

I hereby certify that on this 22nd day of May, 2017, pursuant to 52 Pa. Code § 1.54  I 

caused a true copy of the Sunoco Pipeline L.P.’s Motion for Judgment on the Pleadings to be 

served upon the parties listed below by electronic mail and U.S. Mail, first-class, postage 

prepaid, and by electronic filing with the Commission: 

 
David Brooman, Esq. 
Douglas Wayne, Esq. 
High Swartz, LLP 
40 East Airy Street 
Norristown, PA 19404 
dbrooman@highswartz.com 
dwayne@highswartz.com 
 
Honorable Elizabeth H. Barnes 
PO Box 3265 
Harrisburg, PA 17105-3265 
ebarnes@pa.gov 
 

 
 
 

  
  
  

 
  

_____________________________________ 
Counsel to Sunoco Pipeline, L.P. 

 

 

 

 

           Christopher A. Lewis
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April 17, 2017 

VIA ELECTRONIC FILING 

Rosemary Chiavetta, Secretary 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street 
Harrisburg, PA 17120 

Re: Respondent Sunoco Pipeline L.P.’s Answer and New Matter To West 
Goshen Township’s First Amended Complaint, Docket No. C-2017-
2589346 

Dear Secretary Chiavetta, 

Enclosed for filing with the Commission is Sunoco Pipeline L.P.’s Answer and New 
Matter to West Goshen Township’s First Amended Complaint.  Copies of the Answer and New 
Matter have been mailed in accordance with the Certificate of Service.    

 
Thank you for your attention to this matter, and please do not hesitate to contact me with 

any questions or concerns. 

Very truly yours, 

 
 
 
Michael Joseph Montalbano 

MJM: 
Enclosures 
cc: Christopher A. Lewis (w/out enclosures) 

           Michael J. Montalbano



 

 
 

 
BLANK ROME LLP 
Christopher A. Lewis (I.D. No. 29375) 
Michael Montalbano (I.D. No 320943) 
One Logan Square 
130 N. 18th Street 
Philadelphia, PA  19103 
Phone:  (215) 569-5500 
Facsimile:  (215) 832-5793 
Email:  Lewis@BlankRome.com 
 MMontalbano@BlankRome.com             
 

           
              Attorneys for Defendant  
              Sunoco Pipeline L.P. 

__________________________________________ 
WEST GOSHEN TOWNSHIP   : 
   :    :      
    Complainant,  : Docket No. C-2017-2589346 

     :  
v.     :  

       : 
SUNOCO PIPELINE L.P.,    : 
       :  
    Respondent.  : 
_________________________________________ : 

______________________________________________________________________________ 

NOTICE TO PLEAD 

______________________________________________________________________________ 

Pursuant to 52 Pa. Code §§ 5.63(a) and (b), you are hereby notified that, if you do not file a 
written response denying or correcting the enclosed NEW MATTER of Sunoco Pipeline LLP 
within 20 days from service of this notice, a decision may be rendered against you.  All 
pleadings, such as a Reply to NEW MATTER, must be filed with the Secretary of the 
Pennsylvania Public Utility Commission, with a copy served to counsel for Sunoco Pipeline 
LLP, and where applicable, the Administrative Law Judge presiding over the issue. 

File with: 
Rosemary Chiavetta, Secretary 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street, Second Floor 
Harrisburg, PA  17120 

  



 

 
 
 

 
 
With a copy to: 

Christopher A. Lewis, Esquire 
Michael Montalbano, Esquire 
Blank Rome LLP 
One Logan Square 
Philadelphia, PA  19103 

Dated: April 17, 2017 ________________________________ 
Christopher A. Lewis (I.D. No. 29375)  
Michael Montalbano III (I.D. No. 320943)  
One Logan Square 
130 N. 18th Street 
Philadelphia, PA  19103 
(215) 569-5500 
Lewis@BlankRome.com 
MMontalbano@BlankRome 
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Phone:  (215) 569-5500 
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              Attorneys for Defendant  
              Sunoco Pipeline L.P. 

_________________________________________ 
WEST GOSHEN TOWNSHIP   : 
       :      
    Complainant,  : Docket No. C-2017-2589346 

     :  
v.     :  

       : 
SUNOCO PIPELINE L.P.,    : 
       :  
    Respondent.  : 
_________________________________________ : 

RESPONDENT SUNOCO PIPELINE L.P.’S ANSWER AND NEW MATTER TO WEST 
GOSHEN TOWNSHIP’S FIRST AMENDED COMPLAINT  

 
Respondent Sunoco Pipeline L.P. (“Respondent” or “SPLP”), through its undersigned 

counsel, hereby answers West Goshen Township’s (the “Township’s”) First Amended Complaint 

to Enforce Settlement Agreement (the “Complaint”) as follows:  

1. Admitted.   

2. Admitted. 

3. Admitted. 

4. Admitted. 

5. Admitted.   
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6. Admitted. 

7. Admitted. 

8. Admitted. 

ANSWER TO FIRST COUNT  

9. SPLP incorporates by reference Paragraphs 1 to 8 herein as though the same were 

fully set forth at length. 

10. Admitted in part, and denied as stated in part.  While SPLP admits that the 

Settlement Agreement contains the language quoted in paragraph 10 of the First Amended 

Complaint, SPLP denies that any emphasis appears in the Settlement Agreement itself.  SPLP 

further avers that the Settlement Agreement must be read as a whole and that particular 

provisions cannot be read in a vacuum and must be construed harmoniously with the remaining 

provisions of the Settlement Agreement. 

11. Admitted in part, and denied in part.  SPLP incorporates herein by reference its 

answer to paragraph 10 of the First Amended Complaint. 

12. Admitted in part, and denied in part.  SPLP incorporates herein by reference its 

answer to paragraph 10 of the First Amended Complaint. 

13. Admitted in part, and denied in part.  SPLP incorporates herein by reference its 

answer to paragraph 10 of the First Amended Complaint. 
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14. Denied as stated in part, and denied in part.  The “promises, covenants, and 

agreements” referenced in Paragraph IV of the Settlement Agreement are the promises, 

covenants, and agreements that are set forth in Paragraph IV.  Paragraph II of the Settlement 

Agreement contains information provided by SPLP to the Township, not binding promises, 

covenants or agreements.  Paragraph IV.A.2.d of the Settlement Agreement specifies the rights 

and obligations of the Township in the event SPLP failed to construct and operate the facilities as 

recited in Paragraph II.  Paragraph IV.A.2.d of the Settlement Agreement states: 

“2.  WGT covenants and agrees as follows: 

d. As long as SPLP (i) constructs and operates facilities in WGT as described 
in Section II above; (ii) abides by the covenants and agreements in Section III.A.1 
above; and (ii) operates in a manner consistent with the safety, design, and 
engineering facts and information heretofore provided to WGT’s consultant, 
WGT agrees that it will not file or join in any complaint against the safety of 
SPLP’s service or facilities with the Commission or any other federal, state or 
local government agency or endorse or promote any protest or action filed by the 
CCWGT or any other individual or group against SPLP with respect to the safety 
of Mariner East for the valve station described in Section II.A.2 of this 
Agreement.” 

As explained below, the Settlement Agreement in paragraph IIA.2 stated SPLP’s plans to locate 

the valve station on a part of a 4.42 acre property that was adjacent to SPLP’s existing Boot 

Road pump station.  The Settlement Agreement designated the entire 4.42 acre property, Parcel 

No. 52-0-10-10.1, as the “SPLP Additional Acreage.”  The Settlement Agreement designated the 

part of the SPLP Additional Acreage on which the valve station was to be sited as the “SPLP Use 

Area.”  Paragraph II.A.2 of the Settlement Agreement expressly permitted SPLP to relocate the 

valve station to a site other than the SPLP Use Area, if engineering constraints so required, so 

long as the new site was not on the 4.42 acres constituting the SPLP Additional Acreage.   
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15. Admitted. 

16. Denied as stated.  The ME2 project includes various facilities and appurtenances 

in addition to the two parallel pipelines. 

17. Admitted. 

18. Denied.  The allegations contained in paragraph 18 of the Complaint misread the 

language of Paragraph II.A.2.  The relevant language of Paragraph II.A.2 states: 

“SPLP intends to construct the valve station in the general area depicted on the 
map attached hereto as Appendix 1.  If due to engineering constraints, SPLP is 
unable to construct the valve station in the SPLP Use Area, SPLP will notify 
WGT.  Nothing in this Settlement Agreement constitutes an authorization or 
agreement for SPLP to construct the valve station in any location on the SPLP 
Additional Acreage other than in the SPLP Use Area.”  (Emphasis added.) 

Contrary to the allegations of the Complaint, Paragraph II.A.2 of the Settlement 

Agreement requires neither that Valve 344 be located in the SPLP Use Area nor that the 

Township consent to its siting.  To the contrary, the Settlement Agreement expressly provided 

that the location of the valve could be changed if engineering constraints so required.  The only 

restriction on the location of the valve—which is made a covenant and agreement binding upon 

SPLP by Paragraph IV.A.1 of the Settlement Agreement—is that SPLP would not construct an 

above-ground permanent public utility facility on the SPLP Additional Acreage for any phase 

of the Mariner East Project (emphasis added).  This promise was further reinforced by a 

requirement that SPLP execute a deed restriction reflecting the limitation.  See Para. IV.A.1 of 

the Settlement Agreement.  

In an explicit acknowledgement that the Settlement Agreement permits the valve to be 

relocated from the SPLP Use Area, the last sentence of Paragraph II.A.2 qualifies the sentence 

that precedes it by stating that the Settlement Agreement cannot be construed to permit the valve 
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to be moved to a location that is on the SPLP Additional Acreage, but which is outside the SPLP 

Use Area.  As set forth in paragraph 17 of the Complaint, SPLP is proposing to site Valve 344 on 

Parcel No. 52-3-60, a 6.646 acre tract which is located across U.S. Route 202 and not on the 4.42 

acres constituting the SPLP Additional Acreage. 

19. Denied as stated.  The proposed site of Valve 344 is outside the SPLP Use Area, 

but it is not on the SPLP Additional Acreage. 

20. Admitted in part, and denied in part.  SPLP admits that it did not ask for the 

Township’s consent for the Valve 344 siting, as the Settlement Agreement does not require such 

consent.  SPLP denies that it failed to notify the Township that it planned to move the valve and 

avers that it did communicate these plans to the Township.  SPLP denies that it violated or 

breached any provision of the Settlement Agreement.  In particular, the only promises, 

covenants, and agreements made by SPLP in the Settlement Agreement are those contained in 

Section IV.A.1, and that section prohibits the siting of the valve on the SPLP Additional 

Acreage, but not any other location within the Township. 

21. Denied.  SPLP has communicated to the Township that engineering constraints 

made siting the valve on the SPLP Use Area infeasible. 

22. Denied.  The submission of the plans to the Township in January, 2017 and 

reviewed by Richard Kuprewicz, Accufacts, Inc., indicate that the final decision as to the siting 

of Valve 344 was made in 2017.   
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23. Admitted in part, and denied in part.  SPLP admits that the Settlement Agreement 

is dated June 15, 2015.  SPLP denies the remaining allegations of paragraph 23 of the Complaint 

because the Township has gotten the facts backwards.  SPLP had originally planned to site Valve 

344 on the 6.646 acres, Parcel No. 52-3-60 (referred to as the “Janiec Tract” in the Complaint),   

and this is the reason why plans for doing so had been completed as of March 26, 2015.   The 

Settlement Agreement was not fully completed and filed with the Commission until on or about 

May 13, 2015.   In the settlement with the Township, to accommodate the Township and 

promote an amicable resolution, SPLP changed its plans regarding the siting of the valve on the 

Janiec Tract and represented that it would attempt to site the valve in the SPLP Use Area, subject 

to engineering constraints.  Thus, SPLP’s decision to site the valve in the SPLP Use Area was 

made nearly two months after SPLP had originally planned to site the valve on the Janiec Tract. 

24. Denied.  SPLP incorporates herein by reference its answer to paragraph 23 of the 

Complaint.  SPLP further avers that on June 15, 2015, the date of the execution of the Settlement 

Agreement, it planned and intended to site the valve on the SPLP Use Area, subject to 

engineering constraints. 

25.   Denied.  SPLP denies that the preparation of engineering plans on or before 

March 26, 2015 violates a Settlement Agreement that was not completed until nearly two months 

later and which then had to be on file with the Commission for an additional 30 days in order to 

be effective under Section 507 of the Public Utility Code, 66 Pa.C.S. § 507.  By way of further 

response, SPLP incorporates herein by reference its answers to paragraphs 23 and 24 of the 

Complaint. 

26. Denied.  SPLP incorporates herein by reference its answers to paragraphs 15 

through 25 of the Complaint. 
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WHEREFORE, Sunoco Pipeline L.P. respectfully requests that the Commission deny 

the relief requested by West Goshen Township and dismiss the First Count of the Complaint 

with prejudice. 

NEW MATTER 

 Pursuant to 52 Pa. Code § 5.62(b), for its New Matter to the Complaint, SPLP avers as 

follows: 

1. A true and correct copy of the Settlement Agreement is attached to the Complaint 

as Exhibit “A” and incorporated herein by reference as if set forth fully at length. 

2. The only promises, covenants, and agreements made by SPLP in the Settlement 

Agreement are the provisions set forth in Paragraph IV.A of the Settlement Agreement. 

3. Count One of the Complaint fails to state a claim upon which relief can be 

granted because Paragraph II of the Settlement Agreement contains only information provided 

by SPLP, not promises, covenants, or agreements made by SPLP. 

4. Prior to the Settlement Agreement, SPLP had planned to site Valve 344 on Parcel 

No. 52-3-60, referred to in the Complaint as the “Janiec Tract”.   

5. To accommodate the Township and to promote settlement, SPLP changed its 

plans and in Paragraph II of the Settlement Agreement stated it would attempt to site Valve 344 

on the SPLP Use Area. 

6. At the time it entered into the Settlement Agreement, SPLP intended to site Valve 

344 on the SPLP Use Area, subject to engineering constraints. 

7. After the execution of the Settlement Agreement, SPLP’s project team and 

engineering group worked to determine the feasibility of siting Valve 344 on the SPLP Use Area. 
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8. SPLP’s project team and engineering group eventually determined that it would 

not be feasible to site Valve 344 on the SPLP Use Area because of a multitude of engineering 

constraints.  The engineering constraints included, among other things:  insufficient room to site 

the equipment needed to install the valve given the demands of the horizontal directional drilling; 

the need to open-cut Boot Road, which would have severely disrupted traffic in the Township 

and created noise and inconvenience; and the creation of possible adverse impacts to Route 202 

which would be avoided by siting the valve elsewhere.  

9. After SPLP’s project team and engineering group determined that siting Valve 

344 on the SPLP Use Area was not feasible, SPLP changed the site back to the Janiec Tract. 

10. Paragraph II.A.2 of the Settlement Agreement stated, in full: 

“The pump station, the VCU and all accessory and appurtenant above-ground 
facilities associated with all phases of the Mariner East Project will be maintained 
within the present active site, Parcel No. 52-1-8-U, on which the existing Boot 
Road Pump Station currently operates (the “SPLP Existing Site”), except that a 
remote operated valve station will be constructed and maintained on SPLP’s 
adjacent 4.42 acre property, Parcel No. 52-0-10-10.1, also known as the 
former Janiec Tract, (the “SPLP Additional Acreage”).  The proposed 
location of such valve station on the SPLP Additional Acreage is depicted on the 
map attached hereto as Appendix 1 and incorporated by reference (the “SPLP Use 
Area”).  SPLP intends to construct the valve station in the general area depicted 
on the map attached hereto as Appendix 1.  If due to engineering constraints, 
SPLP is unable to construct the valve station in the SPLP Use Area, SPLP 
will notify WGT.  Nothing in this Settlement Agreement constitutes an 
authorization or agreement for SPLP to construct the valve station in any location 
on the SPLP Additional Acreage other than in the SPLP Use Area.”  (Emphasis 
added.) 

11. Paragraph II.A.3 of the Settlement Agreement stated, in full: 

“As of the date of execution of this Agreement, SPLP has no plan or intention to 
construct any additional above-ground permanent utility facilities in WGT as 
otherwise expressly set forth in this Agreement.” 
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12. SPLP’s plan to construct and maintain a remotely operated valve station in WGT 

was expressly set forth in the Settlement Agreement in paragraph II.A.2. 

13. Paragraph II.A.2 of the Settlement Agreement stated SPLP’s plan to site the 

remotely operated valve station in the SPLP Use Area. 

14. Paragraph II.A.2 of the Settlement Agreement further stated that, “[i]f due to 

engineering constraints, SPLP is unable to construct the valve station in the SPLP Use Area, 

SPLP will notify WGT.” 

15. The final sentence of Paragraph II.A.2 of the Settlement Agreement stated that 

[N]othing in this Settlement Agreement constitutes an authorization or agreement for SPLP to 

construct the valve station in any location on the SPLP Additional Acreage other than in the 

SPLP Use Area.” (Emphasis added.) 

16. Paragraph IV.A.1.a of the Settlement Agreement contains a covenant and 

agreement by SPLP that it “shall not construct or install any pump stations, VCUs or above-

ground permanent public utility facilities on the SPLP Additional Acreage for any phase of the 

Mariner East Project.”  (Emphasis added.) 

17. There is no language in Paragraph II.A.2 of the Settlement Agreement 

representing, or in Paragraph IV.A.1.a. of the Settlement Agreement covenanting and agreeing, 

that SPLP would not construct or install above-ground permanent public utility facilities in West 

Goshen Township outside of the SPLP Additional Acreage. 
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18. The limitations on using the SPLP Additional Acreage for above-ground 

permanent public utility facilities were reinforced through a deed restriction that was required by 

Paragraph IV.A.1.a of the Settlement Agreement.  The deed restriction applies only to the SPLP 

Additional Acreage and is not applicable to any other parcels in West Goshen Township. 

19. SPLP is currently proposing to site Valve 344 on the Janiec Tract, a 6.646 acre 

tract of property identified as Chester County Tax Parcel No. 52-3-60 (“Parcel 52-3-60”). 

20. Parcel 52-3-60, the Janiec Tract, is not on the SPLP Additional Acreage. 

21. Count One of the Complaint fails to state a claim upon which relief can be 

granted because the only promise made by SPLP relating to Valve 344 was the covenant in 

Paragraph IV.A.1 of the Settlement Agreement that SPLP would not construct any above-ground 

permanent public utility facilities on the SPLP Additional Acreage. 

22.  The Janiec Tract is not on the SPLP Additional Acreage, so siting Valve 344 on 

the Janiec Tract is not a breach of the Settlement Agreement. 

23. SPLP notified the Township that it was siting Valve 344 on the Janiec Tract 

instead of the SPLP Use Area.   

24. The Township had actual notice as of the date of the filing of its original 

Complaint that SPLP was proposing to site Valve 344 on the Janiec Tract, and not in the SPLP 

Use Area. 

25. Count One of the Complaint fails to state a claim upon which relief can be 

granted because the Township has actual notice that SPLP intends to site Valve 344 on the Janiec 

Tract, and not in the SPLP Use Area. 
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26. In January 2017, SPLP submitted plans to the Township, therefore, Count One of 

the Complaint fails to state a claim upon which relief can be granted because the Township had 

constructive notice that SPLP intends to site Valve 344 on the Janiec Tract, and not in the SPLP 

Use Area. 

27. Count One of the Complaint fails to state a claim upon which relief can be 

granted because there is no provision in the Settlement Agreement that requires SPLP to obtain 

the Township’s consent regarding the siting of Valve 344. 

28. Paragraph IV.A.2.d of the Settlement Agreement specifies the rights and 

obligations of the Township in the event that SPLP failed to construct and operate its facilities in 

the Township in accordance with Paragraph II.  Paragraph IV.A.2.d states: 

“2. WGT covenants and agrees as follows: 

d. As long as SPLP (i) constructs and operates facilities in WGT as described 
in Section II above; (ii) abides by the covenants and agreements in Section III.A.1 
above; and (ii) operates in a manner consistent with the safety, design, and 
engineering facts and information heretofore provided to WGT’s consultant, 
WGT agrees that it will not file or join in any complaint against the safety of 
SPLP’s service or facilities with the Commission or any other federal, state or 
local government agency or endorse or promote any protest or action filed by the 
CCWGT or any other individual or group against SPLP with respect to the safety 
of Mariner East for the valve station described in Section II.A.2 of this 
Agreement.” 

 

29. In Paragraph IV.A.2.d, the Township covenanted and agreed that its remedy in the 

event the facilities were not constructed and operated as described in Paragraph II of the 

Settlement Agreement would be to file a safety complaint, assuming one was appropriate. 

30. The Township has not alleged, and cannot allege, that siting Valve 344 on the 

Janiec Tract in any way threatens public safety.   



 

12 
 
 

31. The Township’s safety expert, Accufacts, Inc., and its President, Richard 

Kuprewicz, have been advised of the siting of Valve 344 on the Janiec property and have not 

found any safety concerns with such siting.   

32. Count One of the Complaint fails to state a claim upon which relief can be 

granted because the only remedy permitted by the Settlement Agreement for changes to the plans 

contained in Paragraph II of the Settlement Agreement is a safety complaint, and Count One of 

the Complaint contains no allegations relating to safety. 

WHEREFORE, Sunoco Pipeline L.P. respectfully requests that the Commission deny 

the relief requested by West Goshen Township and dismiss all counts of the Complaint with 

prejudice. 

Respectfully submitted, 

BLANK ROME LLP 

 

 
Dated:  April 17, 2017 

_/s/ Christopher A. Lewis_________ 
Christopher A. Lewis (I.D. No. 29375) 
Michael Montalbano III (I.D. No. 320943)   
One Logan Square 
130 N. 18th Street 
Philadelphia, PA  19103 
(215) 569-5500 
Lewis@BlankRome.com 
MMontalbano@BlankRome 

  





 

  
 

CERTIFICATE OF SERVICE 

I, Michael Montalbano, certify that on April 17, 2017, pursuant to 52 Pa. Code § 1.54 

(relating to service by a party), I caused a true and correct copy of the foregoing Respondent’s 

Answer and New Matter to West Goshen Township’s First Amended Complaint to be served 

upon the party listed below by electronic mail and U.S. Mail, first-class, postage prepaid, and by 

filing it electronically with the Commission: 

David Brooman, Esquire 
Douglas Wayne, Esquire 

High Swartz, LLP 
40 East Airy Street 

Norristown, PA  19404 
dbrooman@highswartz.com 
dwayne@highswartz.com 

 
 

  
  
Michael Montalbano 
Attorney for Sunoco Pipeline L.P. 

 

           Michael J. Montalbano
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