
Legal Department
2301 Market Street / S23-1
P.O. Box 8699
Philadelphia, PA 19101-8699

Direct Dial: 215.841.6841

May 24, 2017

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building 
400 North Street, Second Floor
Harrisburg, PA  17120

RE: Shirley Burns Elliott v. PECO Energy Company
PUC Docket No. C-2016-2553242

Dear Ms. Chiavetta: 

Enclosed for filing with the Commission is a Motion for Judgment on the Pleadings with 
regard to the matter referenced above.

I have enclosed a Certificate of Service showing that a copy of the above document was 
served on the interested parties.  Thank you for your time and attention on this matter.

Very truly yours,

Shawane Lee
Counsel for PECO Energy Company

      
      
  
SL/alb
Enclosure

cc:   Honorable Andrew M. Calvelli , ALJ
Certificate of Service



BEFORE THE
                                PENNSYLVANIA PUBLIC UTILITY COMMISSION                

SHIRLEY BURNS ELLIOTT             :
                                   Complainant              :
                                                                       :

v.                                                       :          DOCKET NO. C-2016-2553242
                                                                       :
PECO ENERGY COMPANY                     :
                                   Respondent               :

NOTICE TO PLEAD
To: Shirley Burns Elliott

Pursuant to 52 Pa. Code §§5.102(b) and 5.103(c), you are hereby notified that, if you do not file a written 
response denying or correcting the enclosed Motion for Judgment on the Pleadings within 20 days from 
service of this notice, the facts set forth by PECO Energy Company may be deemed to be true, thereby 
requiring no other proof.  All pleadings, such as a Reply to Motion, must be filed with the Secretary of the 
Pennsylvania Public Utility Commission, with a copy served to counsel for PECO Energy Company, 
Shawane Lee, and where applicable, the Administrative Law Judge presiding over the issue.

Failure to respond to this Motion could result in the dismissal of your case.  

File with:
Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building 
400 North Street, Second Floor 
Harrisburg, PA 17120

With a copy to:
Shawane L. Lee, Esquire
PECO Energy Company
2301 Market Street, S-23
Philadelphia, PA 19103

Dated: May 24, 2017
__________________________
Shawane L. Lee
Counsel for PECO Energy Company
2301 Market Street, S-23
Philadelphia, PA 19103
Tel. (215) 841-6841
Fax. (215) 568-3389
shawane.lee@exeloncorp.com



BEFORE THE
                                PENNSYLVANIA PUBLIC UTILITY COMMISSION                

SHIRLEY BURNS ELLIOTT             :
                                   Complainant              :
                                                                       :

v.                                                       :          DOCKET NO. C-2016-2553242
                                                                       :
PECO ENERGY COMPANY                     :
                                   Respondent               :

MOTION FOR JUDGMENT ON THE PLEADINGS 

           PECO Energy Company ("PECO"), pursuant to 52 Pa. Code §5.102, respectfully requests 

that your Honorable Commission dismiss the instant complaint and hold that the Commission is 

without jurisdiction to order payment arrangements to any utility customer who is a debtor in an 

active Chapter 13 Bankruptcy case, for the reasons set forth below.  

I. Introduction

1. This case involves the question of whether the Commission has jurisdiction to 

order a payment arrangement for a utility customer who has an active Chapter 13 Reorganization 

Bankruptcy case pending.  As explained below, the mere pendency of a Chapter 13 Bankruptcy 

case for the debtor/customer automatically preempts the Commission from establishing any 

payment arrangement with the utility, regardless of the specifics of the debtor/customer’s case.  

When a Chapter 13 Bankruptcy is pending, the Bankruptcy Court has exclusive jurisdiction of all 

property of the debtor, and therefore, the Commission has no jurisdiction to issue an order which 

affects the debtor’s property, such as an order directing the debtor to make payments to a utility 

company.  



II. Procedural History

2. Complainant, Shirley Elliott (“Complainant”) filed a formal complaint against 

PECO on or about June 14, 2016.  Ms. Elliott’s formal complaint requests a payment agreement.  

A copy of Complainant’s Formal Complaint is attached hereto as Exhibit “1”.  

3. Specifically, the Complainant checks the box “I would like a payment 

agreement.”  In her request for relief, the Complainant states “make payment arrangements.”  

4. PECO filed an Answer to the formal complaint on July 8, 2016.   A copy of 

PECO’s Answer is attached hereto as Exhibit 2. 

5. Since filing the Answer, on September 2, 2016, the Complainant filed for Chapter 

13 bankruptcy in the Eastern District of Pennsylvania at docket number 16-16215.  See

Bankruptcy Docket, attached hereto as Exhibit “3”.  

6. The U.S. Bankruptcy courts have exclusive jurisdiction over the Complainant’s 

assets.  All claims against a debtor, including claims arising subsequent to the filing of a petition, 

are to be adjusted and paid in accordance with the plan required by Chapter 13.  Thus, the 

Complainant filing a petition for personal bankruptcy has preempted the Commission from 

establishing any payment schedule with respect to amounts owed by the Complainant to PECO.  

See Michelle Chavous v. PECO Energy Company, Docket No. F-2010-2215680 (Final Order 

entered Dec. 20, 2011).  

7. Because the pleadings in this case demonstrate that there is no genuine issue of 

material fact and PECO is entitled to judgment as a matter of law, pursuant to 52 Pa. Code 

§5.102, the Commission should grant the within Motion for Judgment on the Pleadings.  



III. Statement of Undisputed Facts

8. As set forth above, Complainant filed for Chapter 13 Bankruptcy on September 2, 

2016 in the Eastern District of Pennsylvania.   The Complainant’s Chapter 13 Bankruptcy was 

assigned Docket No. 16-16215.  A copy of the docket for the Complainant’s Chapter 13 

bankruptcy case, confirming the filing date and docket number, is attached hereto as Exhibit “3”.   

9. At the time of the filing of the Chapter 13 Bankruptcy petition, the Complainant 

had a $3,429.21 balance.   After the Chapter 13 Petition was filed, this amount was moved to a 

non-service account, and the Complainant’s PECO account continued with a zero balance as of 

the petition date.  PECO does not expect to receive payment on the pre-petition balance of 

$3,429.21.  See Exhibit “3”.  

10. According to the Complainant’s Bankruptcy Docket, William C. Miller has been 

appointed the bankruptcy Trustee in connection with the Complainant’s Chapter 13 

reorganization.  See Exhibit “3”.  

11. According to the Bankruptcy Docket, the Complainant’s bankruptcy case is active 

and has not been discharged.  See Exhibit “3”.  

IV. Legal Argument

12. The Commission lacks subject matter jurisdiction over the Complainant’s request 

for payment terms on his PECO account balance because he has filed a Chapter 13 bankruptcy 

petition and his petition is still active.

13. The Commission has only duties, powers, responsibilities and jurisdiction as were 

expressly or by necessary implication given to it by the Legislature.  Rogoff v. The Buncher 

Company, 395 Pa. 477, 151 A.2d 83 (1959); Western Pennsylvania Water Company, 10 Pa. 



Commw. 533, 311 A.2nd 390 (1973).  The commission must act within, and cannot exceed, its 

jurisdiction.  City of Pittsburgh v. Pa. P.U.C., 157 Pa. Super. 595, 43 A.2d 348 (19450.  

Jurisdiction may not be conferred by the parties were none exists.  Roberts v. Martorano, 427 Pa. 

581, 235 A.2d 602 (1967).

14. The Commission lacks jurisdiction to issue an Order affecting a customer’s assets 

when that customer has an active Chapter 13 Bankruptcy case.  In the case of Anyawu v. 

Philadelphia Electric Company, 55 Pa. P.U.C. 221 (1981), the Commission dismissed a 

complaint seeking an amortized payment agreement by a debtor in a Chapter 13 bankruptcy, 

finding that:  “[T]he Complainant’s filing of a petition for personal bankruptcy has pre-empted 

this commission from establishing any payment schedule with respect to any amounts owed by 

the Complainant to the Respondent.  Accordingly, we must dismiss this complaint for lack of 

subject matter jurisdiction.”  The Commission reiterated this principle in the case of Benjamin v. 

Equitable Gas Company, PA PUC Docket No. C-20032180 (Order entered January 20, 2005).  In 

that case, the Commission also determined that it lacked subject matter jurisdiction over a 

customer’s complaint, explaining:  “As provided by § 1471 of Title 28, United States Code (28 

U.S.C. § 1471), a United States District Court and its Bankruptcy Court has jurisdiction over all 

civil proceedings arising under Title 11, and the Bankruptcy Court has exclusive jurisdiction of 

all property of the debtor, wherever located, as of the commencement of the proceeding.”  

15. In the case of Borlak v. Columbia Gas Company of Pennsylvania, Docket No. C-

2008-2064344, (Order entered July 6, 2009), the Commission stated “…[t]he Bankruptcy Court 

has exclusive jurisdiction over the Complainant’s property and the Commission cannot order a 

payment arrangement.”  See also, Smith v. Equitable Gas Company, 1996 Pa. PUC LEXIS 192 

(1996) (“The Commission did not have jurisdiction over the bulk of the issues raised by the 



Complainant.”); Hodge v. Equitable Gas Company, 1997 Pa. PUC LEXIS 76 (1997) (“Any 

motions or petitions pertaining to deposits, including requests for a lesser deposit must be 

brought before the Bankruptcy Court”); Mattson v. PECO Energy Company, Docket No. F-

00349372, Order entered Sept. 23, 1998 and Saunders v. PECO Energy Company, Docket No. F-

00433998, Order entered June 25, 1999).  

16. The Chapter 13 preemption results from the bankruptcy court’s exclusive control 

over all of the debtor’s income and assets.  Under 28 U.S.C. § 1471, no other agency or authority 

– including the Commission – has the authority to issue an order that affects the disposition of 

the debtor’s income or assets, because after the filing of a Petition, the Bankruptcy Court has 

exclusive jurisdiction over the disposition of the debtor’s assets.  See Benjamin v. Equitable Gas 

Company, PA PUC Docket No. C-20032180 (Order entered January 20, 2005).  

17. Under Section 1306(2) of the Bankruptcy Code, the debtor’s Bankruptcy estate 

includes the debtor’s “earnings from services performed by the debtor after the commencement 

of the case but before the case is closed, dismissed, or converted to a case under chapter 7, 11, or 

12 of this title, whichever occurs first.”  In other words, all of the debtor’s income during the 

pendency of the Chapter 13 Bankruptcy case is considered part of the estate that is subject to the 

exclusive control of the Bankruptcy Trustee.

18. A Commission Order imposing a payment agreement would violate the 

Bankruptcy Code’s exclusive jurisdiction over a debtor’s assets.  An Order by the Commission 

fixing a monthly payment arrangement by the customer necessarily impacts the debtor’s Chapter 

13 proceeding.  Such an Order by the Commission binds the debtor to dispose of his or her 

assets, i.e., it binds the debtor to use a portion of the assets to pay the utility company.  This 



would be a clear violation of the Bankruptcy Court’s exclusive jurisdiction over the debtor’s 

assets.  

19. It must be noted that the specifics of the Commission-ordered payment 

arrangement are irrelevant to the determination of jurisdiction.  The mere pendency of a Chapter 

13 Bankruptcy case for the debtor/customer automatically pre-empts the Commission from 

establishing a payment arrangement with a utility, regardless of the specifics of the 

debtor/customer’s Bankruptcy Plan or income.  Any Commission decision about the debtor’s 

assets are to be spent would result in a per se violation of the Bankruptcy Code.  Therefore, once 

it is proven that a customer has an active Chapter 13 Bankruptcy cases, the Commission’s

inquiry into a possible payment arrangement should end there, and the case should be dismissed 

for lack of subject matter jurisdiction.

20. In the present case, PECO has supplied a publicly available record in the form of 

a docket which clearly shows that the Complainant has an active Chapter 13 Bankruptcy.  

Therefore, the inquiry should end there, and in accordance with the precedent referenced above, 

the Commission should recognize that it is pre-empted from ordering a payment arrangement in 

connection with the Complainant’s unpaid post-petition PECO account. 

21. PECO respectfully requests that the Commission issue an Order dismissing the 

Complainant’s formal complaint for lack of subject matter jurisdiction.  



REQUEST FOR RELIEF

WHEREFORE, for all of the reasons stated herein, PECO respectfully requests that the 

Commission deny Complainant, Ms. Elliott’s request for a payment agreement, and confirm that 

the Commission is without jurisdiction to order payment arrangements to utility customers who 

are debtors in active Chapter 13 Bankruptcy cases.  

                                                 

  Respectfully submitted,

______________________
                                                             Shawane L. Lee

PECO Energy Company
2301 Market Street, S23-1
Philadelphia, PA 19103
(215) 841-6841
Fax: 215.568.3389
Shawane.Lee@exeloncorp.com



BEFORE THE
                                PENNSYLVANIA PUBLIC UTILITY COMMISSION                

SHIRLEY BURNS ELLIOTT             :
                                   Complainant              :
                                                                       :

v.                                                       :          DOCKET NO. C-2016-2553242
                                                                       :
PECO ENERGY COMPANY                     :
                                   Respondent               :

CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy of the foregoing Amended Motion 

for Judgment on the Pleadings upon the party listed below, in accordance with the requirements 

of 52 Pa. Code §1.54 (relating to service by a party).

VIA First Class Mail
Shirley Burns Elliott
3405 Brownsville Road
Trevose, PA 19053

Administrative Law Judge Andrew M. Calvelli
Office of Administrative Law Judge
P.O.  Box 3265
Harrisburg, PA 17105-3265

________________________________
Shawane L. Lee

DATED:  May 24, 2017
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EXHIBIT 2









































EXHIBIT 3
















