BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Bruce Lockyer and Ellen Lockyer


:








:


v.





:

C-2016-2571852







:

PECO Energy Company



:

ORDER on PRELIMINARY OBJECTION OF PECO ENERGY COMPANY AND REFERRAL TO MEDIATION.


Bruce Lockyer and Ellen Lockyer filed a Complaint seeking that PECO “hold off” installing a smart meter. PECO has filed a preliminary objection, contending that PECO seeks to install the meter in accordance with the law and therefore the Complaint is legally insufficient and should be dismissed.  For the reasons stated below, the preliminary objection is denied and the matter is referred to mediation
History of the Proceeding


On October 17, 2016, Bruce Lockyer and Ellen Lockyer (Complainant) filed a formal Complaint against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  On the Complaint form, they placed a checkmark in the boxes marked “[t]he utility is threatening to shut off my service or has already shut off my service” and “I am having a reliability, safety or quality problem with my utility service” following which they added the statement “Issues with ’smart meter” and its installation regarding safety.”  Complainants also checked the box next to “”Other” and added “Received a notice to turn off electric regarding “smart meter” installation.  We want PECO to stop statements & action of shutting off electric.”  As request for relief, Complainants stated:

We are requesting that PECO stop the installation of a “smart meter” and the statements and action of electric utility shut off while we go through the process of appealing to the PUC.



In a letter filed on October 18, 2016, the Complainants also state that they have contacted PECO on numerous occasions to discuss their concerns but have not been able to reach anyone. 

On November 7, 2016, PECO filed an Answer denying the material allegations of the Complaint. 

Also on November 7, 2016, PECO filed Preliminary Objection to the Complaint.  In the Preliminary Objection, PECO argued that the Complaint should be dismissed under 52 Pa.Code § 5.101(a)(4) for legal insufficiency.  Specifically, PECO averred that the Complainant wants to opt out of smart meter installation, but that an opt out is not available under any controlling authority.  PECO contended that an opt out is not provided for under PECO’s smart meter installation plan
 that was approved by the Commission,
 under Act 129 of 2008 (Act 129) under which PECO’s smart meter plan was compelled, or under the Commission’s June 18, 2009 Order establishing standards for which each electric distribution company (EDC) with more than 100,000 customers must file smart meter technology procurement and installation plans.
  


PECO also averred in support of its Preliminary Objection that the General Assembly has not acted on draft legislation that would permit a customer to opt out of smart meter installation.  PECO also referenced several Commission Orders in which complaints against smart meter installation were dismissed upon preliminary objection.
  PECO endorsed its Preliminary Objection with a Notice to Plead.  Complainant’s response was due on or before January 4, 2017.

The Complainants responded to the Preliminary Objection. In its response, Complainants acknowledge Act 129 as law but argue that asking PECO to “hold off” installing the smart meter is not asking the Commission to interpret or change the law. They further assert here that the reason that they are requesting a postponement is because they are concerned about the smart meter effects on the pacemaker of 91 year old Estelle Lockyer, who lives at the service address.   Attached to the statement is a letter from Steven G. Hess, M.D., which states that it is his understanding that the smart meter will be placed within four feet of Estelle Lockyer’s bed and  “Since she is pacemaker dependent, I need reassurance that the device will not cause any interference with her pacemaker.” 

By Motion Judge Assignment Notice, the matter was assigned to the undersigned and received on May 22, 2017.



This matter is ripe for a decision.  For the reasons set forth below, PECO’s Preliminary Objection is denied and the matter will be referred to Mediation. 
Discussion

Section 5.101 of Commission regulations, 52 Pa.Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 


(3)
Insufficient specificity of a pleading. 


(4)
Legal insufficiency of a pleading. 


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)
Standing of a party to participate in the proceeding.

52 Pa.Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

In order to be legally sufficient, a complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code § 5.22(a)(4).  Further, a complainant must be able to recover under law to survive a preliminary objection.  Milliner v. Enck, 709 A. 2nd 417, 418 (Pa. Super. Ct. 1998).  

       A complainant may file a Complaint alleging any act or thing done or omitted to be done by any public utility was in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission. 66 Pa. C.S.A. § 701.


For purposes of disposing of the preliminary objection only, it is required that all well-pleaded, material facts of the Complainants be accepted and that any doubts must be resolved in favor of the non-moving party, here the Lockyers.  While not stated in the original complainant, the pro se Complainants expanded on their concern in their response to the Preliminary Objection. There, Complainants explained that they are seeking postponement of installation of the smart meter because a resident of the household has a pacemaker that may be negatively affected by the smart meter. In support of that contention, they attached a letter from a physician also expressing concern about a possible negative impact. They have raised a question of safety of the meter. 
           The Commission has stated that allegations of safety concerns are legally sufficient, as opposed to opposition to smart meters in general, and that, as such, Complainants should be provided an opportunity to prove their allegations. See Frompovich v. PECO Energy Company,  Docket Number C-2015-2474602 (Order entered April  21, 2016); Kreider v. PECO Energy Company, Docket No. P-2015-2495064 (Order on Material Question entered September 3, 2015; Order on Reconsideration entered January 28, 2016) (Kreider); Paul v. PECO Energy Company, Docket No. C-2015-2475355 (Order entered March 17, 2016).  Therefore, the Preliminary Objection of PECO will be denied. 

Though, as noted by the Commission in Frompovich, a hearing does not guarantee relief.  The burden will be upon Complainants to prove, by a preponderance of the evidence, that PECO is responsible or accountable for the problem described in the Complaint.  Frompovich, supra. citing 66 Pa. C.S. § 332(a); Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990).
         However, the record indicates that Complainants are alleging a problem with the location of the smart meter – the attached physician letter averring that it will be placed within 4 feet of Estelle Lockyer’s bed and the Complainants stating in the response to the Preliminary Objections that the smart meter will be attached on the other side of the wall from Estelle Lockyer’s bed.   Therefore, this matter will be referred to Mediation for possible resolution. If it is not resolved, it will be set for full hearing in accordance with Commission procedural rules.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the preliminary objection filed by PECO Energy Company seeking dismissal of the Complaint in Bruce Lockyer and Ellen Lockyer v. PECO Energy Company at Docket Number C-2016-2571852  is denied;

2. That the matter be transferred to Mediation.

Date:
June 2, 2017

















Darlene Heep 
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� 	See Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Smart Meter Plan).


� 	See Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Order entered May 6, 2010) (PECO Smart Meter Plan Order).


� 	See Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order entered June 24, 2009) (Smart Meter Procurement and Installation Order).


� 	See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order entered January 24, 2013); Theresa Gavin v. PECO Energy Company, Docket No. C-2012-2325258 (Order entered January 24, 2013); Jeff Morgan v. PECO Energy Company, Docket No. C-2013-2356606 (Final Order entered July 23, 2013); Thomas McCarey v. PECO Energy Company, Docket No. C-2013-2354862 (Final Order entered September 26, 2013); Renney Thomas v. PECO Energy Company, Docket No. C-2012-2336225 (Final Order entered December 31, 2013); Ellen Donnelly v. PECO Energy Company, Docket No. F-2013-2330663 (Final Order entered March 18, 2014); and Gerald H. Smith v. PECO, Docket No. C-2014-2443198 (Final Order entered April 23, 2015). 
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