BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission		:
						 	:	
		v.					:		R-2016-2569975
							:
PPL Electric Utilities Corporation			:
							
National Railroad Passenger Corporation		:
						 	:		C-2016-2580526
		v.					:
							:
PPL Electric Utilities Corporation			:



ORDER DENYING MOTION TO DISMISS 
OF NATIONAL RAILROAD PASSENGER CORPORATION


On October 5, 2016, PPL Electric Utilities Corporation (PPL) filed Supplement No. 213 to Tariff Electric Pa. P.U.C. No. 201 (Supplement 213), to become effective January 1, 2017.  Supplement 213 proposes an annual increase of approximately $2.320 million in the distribution revenues received from rate schedule Power Service to Electric Propulsion (LPEP).  PPL states that the National Passenger Railroad Corporation, (Amtrak) is its sole customer under rate schedule LPEP. 

On December 19, 2016, Amtrak filed a complaint with new matter that the Commission docketed at Docket No. C-2016-2580526.  The complaint alleges that if the Commission grants PPL’s requested increase in distribution revenues, it would increase the LPEP monthly customer charge to $319,671.00 in order to recover costs associated with upgrades to the Conestoga Substation.  This is an increase from the current $126,323.59 LPEP monthly customer charge placed in effect January 1, 2016, pursuant to the settlement in the case at R‑2015-2469275.

The complaint further asserts that Amtrak will own or have supplied more than 70% of the transformer capacity for the Conestoga Substation.  According to the complaint, Amtrak already owns 3 of the 7 transformers at the Conestoga Substation.  Amtrak plans to deliver 2 or more transformers to replace the older transformers owned by PPL. Therefore, the proposed rate increase is unjust and unreasonable.

The new matter asserts that, pursuant to the settlement in the case at R-2015-2469275, on September 1, 2017, the LPEP monthly customer charge reverted to the rate of $37,100.00 per month in effect prior to January 1, 2016.  Amtrak also states in new matter that it should receive a refund of the payments for the period from January 1, 2016 to August 31, 2016.

On December 22, 2016, the Commission suspended PPL’s filings, pursuant to 66 Pa. C.S. §1308(b), from January 1, 2017 until June 1, 2017.  Subsequently, the Commission issued an errata notice indicating that PPL’s filings were suspended until July 1, 2017.

On December 22, 2016 PPL filed an answer and new matter to Amtrak’s complaint with new matter.  The answer admits that PPL’s filing proposes to increase the LPEP monthly customer charge from the current $126,323.59 to $319,671.00.  

The answer denies that Amtrak will own or has supplied more than 70% of the transformer capacity for the Conestoga Substation.  The answer asserts that PPL owns four of the transformers as well as the control building, control equipment and circuit breakers at the Conestoga Substation.  In addition, PPL owns all of the land for the Conestoga Substation.  

The answer contends that Amtrak’s new matter in its complaint is procedurally improper. The answer denies that on September 1, 2016, the LPEP monthly customer charge reverted to the rate of $37,100.00 per month in effect prior to January 1, 2016.  Rather, the answer contends the rate of $126,323.59 per month was effective January 1, 2016 and remains in effect unless and until the Commission approves a new rate.  The answer denies that Amtrak is entitled to receive a refund for payments for the period from January 1, 2016 to August 31, 2016.
The new matter states that Amtrak has agreed that upgrades to the Conestoga Substation are required to provide continuous reliable and safe service to Amtrak.  Amtrak has also agreed that, as the only customer served by the Conestoga Substation, it is responsible for the reasonable and prudent costs to upgrade the Conestoga Substation.

The new matter contends that the $126,323.59 per month customer charge was set forth in the settlement in the case at R-2015-2469275, that the PPL Industrial Customer Alliance (PPLICA) joined the settlement on behalf of Amtrak, that the Commission approved the $126,323.59 customer charge and that the charge is set forth in PPL’s currently effective tariff.  The new matter argues that Amtrak’s request for a refund is barred as a matter of law.  

The new matter alleges that the upgrades to the Conestoga Substation were due to be completed and in service by December 31, 2016.  However, Amtrak and PPL agreed that PPL would temporarily discontinue work on the Conestoga Substation.

The new matter states that nothing in the settlement in the case at R-2015-2469275 provides that the LPEP customer charge would revert back to $37,100.00 if Amtrak and PPL were unable to resolve the issues surrounding the upgrade of the Conestoga Substation.  The new matter contends that Amtrak’s request for a refund is a violation of the settlement in the case at R-2015-2469275.  The answer with new matter requests that the Commission deny Amtrak’s complaint.

Also on December 22, 2016, PPL filed preliminary objections to Amtrak’s complaint.  The preliminary objections reiterate the assertions in PPL’s answer with new matter.

The preliminary objections request that Amtrak’s request for refunds be denied for failure to state a claim upon which relief may be granted because the request is barred as a matter of law, barred by the settlement in the case at R-2015-2469275 and barred by the express terms of the agreement between PPL and Amtrak.  

The preliminary objections also contend that the new matter in Amtrak’s complaint does not comply with the Commission’s regulations.  Nothing in the Commission’s regulations authorize new matter to be included in a complaint.  The preliminary objections request that the Commission dismiss Amtrak’s request for a refund of the LPEP charges and/or strike the new matter.

On December 27, 2016, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a notice of appearance.
	
By notice dated December 28, 2016, the Commission scheduled a prehearing conference for this matter on January 6, 2017 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg and assigned the matter to me.  I issued a prehearing order, dated December 29, 2016, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  

On January 3, 2017, Amtrak filed an answer to PPL’s preliminary objections.  The answer reiterates the assertions in Amtrak’s complaint with new matter.  The answer denies that Amtrak’s request for a refund is barred as a matter of law, barred by the settlement in the case at R-2015-2469275, barred by the express terms of the agreement between PPL and Amtrak or because the complaint fails to conform with the Commission’s regulations.  The answer requests that PPL’s preliminary objections be denied.  

Also on January 3, 2017 Amtrak filed a petition requesting that the Commission suspend PPL’s filing indefinitely.  In support of its petition Amtrak alleges that it plans to purchase the Conestoga Substation.  If it cannot purchase the Conestoga Substation, Amtrak alleges it will take the Conestoga Substation through its eminent domain authority. 

Once Amtrak acquires the Conestoga Substation, the petition asserts that PPL will not own any distribution service property serving Amtrak or provide distribution service to Amtrak.  If PPL does not own any distribution service property serving Amtrak or provide distribution service to Amtrak, there is no basis to charge Amtrak for distribution services under the LPEP customer charge.  Once it acquires the Conestoga Substation, Amtrak will no longer be a customer of PPL and PPL’s filing will be moot.

The petition requests that the Commission suspend PPL’s filing indefinitely.  Alternatively, the petition requests that the Commission suspend PPL’s proceedings for the full nine months authorized by 66 Pa.C.S. § 1308(b), until October 1, 2017. 

On January 5, 2017, PPL filed an answer to Amtrak’s petition.  The answer opposes suspending PPL’s filing indefinitely.  However, the answer agrees that the Commission should suspend PPL’s filing for nine months.  The answer requests that the Commission deny the request to suspend PPL’s filing indefinitely but grant the request to suspend the filing for nine months.

I conducted a prehearing conference in this case on January 6, 2017.  Present were counsel for PPL, Amtrak and I&E.  As a result of the prehearing conference, I issued Prehearing Order #2, dated January 6, 2017, which established a litigation and briefing schedule based on the Commission’s December 22, 2016 order and subsequent errata notice suspending PPL’s filings until July 1, 2017.

In anticipation that the Commission would address Amtrak’s petition at its January 19, 2017 public meeting, the parties requested a further prehearing conference.  N.T. 6-7.  By notice dated January 9, 2017, the Commission scheduled a further prehearing conference for this matter on January 20, 2017 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.  

On January 11, 2017, Amtrak filed an answer to PPL’s new matter.  The answer generally denies the assertions in PPL’s new matter.

On January 17, 2017, Amtrak filed objections to PPL’s interrogatories.  Generally, the objections contend that PPL’s interrogatories request information that is irrelevant, beyond the scope of this proceeding and concern matters over which the Commission has no jurisdiction.  

By order dated January 18, 2017, I sustained PPL’s preliminary objections, in part.  I struck the new matter portion of Amtrak’s complaint without prejudice because the new matter was a complaint against PPL’s existing LPEP rate, not its proposed LPEP rate.  

By opinion and order dated January 19, 2017, the Commission modified its December 22, 2016 order and suspended PPL’s filings until October 1, 2017.  I conducted a further prehearing conference on January 20, 2017 in order to revise the litigation and briefing schedule in light of the Commission’s January 19, 2017 opinion and order.  As a result of the further prehearing conference, I issued Prehearing Order #3, dated January 23, 2017, which modified the litigation and briefing schedule.

On January 20, 2017, PPL filed a motion to compel responses to discovery propounded on Amtrak, pursuant to 52 Pa.Code §§ 5.342(g) and 5.350(e).  According to the motion to compel, the Respondent served interrogatories and requests for documents on the Complainant on January 11, 2017.  The motion to compel asserts that on January 17, 2017 Amtrak filed objections to interrogatories.  

On January 24, 2017, Amtrak filed an answer to PPL’s motion to compel.  The answer contends that PPL’s interrogatories request information that is irrelevant, beyond the scope of this proceeding and concern matters over which the Commission has no jurisdiction.

By order dated January 27, 2017, I granted PPL’s motion to compel, in part.

By notice dated January 27, 2017, the Commission scheduled a hearing in this matter on April 18, 20 and 21, 2017 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.  

On February 2, 2017 Amtrak provided responses to PPL’s discovery requests. 
On February 7, 2017, PPL filed a second motion to compel responses to discovery propounded on Amtrak, pursuant to 52 Pa.Code §§ 5.342(a)(4) and Prehearing Order #2, dated January 6, 2017.  According to the second motion to compel, Amtrak provided responses to interrogatories and document requests PPL to Amtrak Set I, Nos. 19, 21, 22, and 23 that did not fully and completely answer the interrogatories and document requests.   

On February 10, 2017, Amtrak filed an answer to PPL’s second motion to compel.   The answer contends that Amtrak’s responses are complete based on the status of the decisions made by Amtrak concerning purchase of the Conestoga Substation.

By order dated February 17, 2017, I denied PPL’s second motion to compel.

On March 15, 2017, Safe Harbor Water Power Corporation (Safe Harbor) and BIF II Safe Harbor Holdings LLC (BIF II) (collectively Petitioners) filed a petition to intervene in this proceeding.  The Petitioners’ petition alleges that Safe Harbor is a hydroelectric electric generator with generator facilities located on the Susquehanna River.  BIF II is Safe Harbor’s corporate parent and purchases all of the electric output from Safe Harbor’s generation facilities.

BIF II delivers electric power to the Conestoga Substation.  BIF II has a contract with an electricity supplier to supply power to Amtrak.  The power supplied by BIF II through the electric supplier is delivered through Safe Harbor’s interconnection with the Conestoga Substation.  

On March 23, 2017, PPL filed a letter advising that it had no objection to the petition to intervene filed by Safe Harbor and BIF II.

On April 3, 2017, Amtrak filed an answer to the petition to intervene filed by Safe Harbor and BIF II.  The answer denied that Safe Harbor and BIF II have a substantial or material interest in this proceeding.  By order dated April 5, 2017, I granted the Petitioners’ petition to intervene. 
On March 23, 2017, PPL filed a motion requesting that I extend the litigation schedule established in Prehearing Order #3.  The motion alleged that the parties had continued to discuss and analyze their respective positions.  The motion further stated that the parties believe that additional time would be helpful to evaluate the various positions of the parties and engage in further settlement discussions.  The motion stated that PPL would file a new tariff supplement suspending its filing until January 1, 2018.  The motion contended that this extension will provide additional time to discuss settlement.  I granted the motion and issued Prehearing Order #4, dated March 24, 2017, which modified the litigation and briefing schedule.

By notice dated March 27, 2017, the Commission scheduled a hearing in this matter on June 19-21, 2017 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.  

On March 28, 2017, PPL filed Tariff Supplement No. 226.  Supplement No. 226 further suspended the Rate Schedule LPEP rate increase proposed in Supplement No. 213 until January 1, 2018.

On May 11, 2017, Amtrak filed a motion, pursuant to 52 Pa.Code § 5.103, to dismiss PPL’s filing.  In support of its motion, Amtrak alleges that on April 17, 2017, it initiated an eminent domain proceeding in the United States Court for the Eastern District of Pennsylvania (District Court) to acquire the certain facilities and equipment at the Conestoga Substation.  

Amtrak argues that once it completed its eminent domain filing with the District Court, title to the facilities and equipment at the Conestoga Substation vested in Amtrak in fee simple absolute.  Therefore as of April 18, 2017, PPL no longer owned the facilities and equipment at the Conestoga Substation.  Amtrak contends that the District Court, not the Commission, possesses jurisdiction over the facilities and equipment at the Conestoga Substation.  

Amtrak asserts that because PPL’s rate increase request is solely for upgrades to the Conestoga Substation and PPL no longer owns the Conestoga Substation, there is no further basis for Commission jurisdiction and the Commission should dismiss PPL’s filing.  Amtrak further states that because granting its motion will terminate the proceeding, I should suspend the procedural schedule set forth in Prehearing Order #4, dated March 24, 2017.  

On May 23, 2017, Amtrak filed a letter indicating that it would not be serving rebuttal testimony.  The letter indicates that Amtrak’s participation in this proceeding is limited to pursuing its motion to dismiss and preserving its federal claims in its eminent domain proceeding.  Amtrak’s letter indicates that any testimony it would present at this time would be highly speculative since, unless the District Court transfers title to the Conestoga Substation back to PPL, Amtrak will be upgrading the Conestoga Substation, not PPL.  

Attached to Amtrak’s letter is a stipulation and order of the District Court, dated May 23, 2017, prohibiting PPL from making any capital improvements, upgrades or alterations to the physical condition of the Conestoga Substation.  The order states that PPL will continue to perform normal operational and maintenance functions at the Conestoga Substation.  

On May 31, 2017, PPL filed an answer to Amtrak’s motion to dismiss.  PPL argues that the Commission has jurisdiction over this proceeding since the Commission has jurisdiction over public utility rates and services.  

PPL argues that, until the Federal Court approves Amtrak’s condemnation and determines the terms under which possession of the Conestoga Substation will be given to Amtrak, PPL will continue to be in possession of and operate that Conestoga Substation.  

PPL points out that Amtrak’s motion to dismiss assumes that its request to condemn the Conestoga Substation will be granted by the Federal Court.  PPL opposes the condemnation.  

PPL asserts that Amtrak’s condemnation filing carves out a continuing floating easement for PPL.  As a result, even if the Federal Court approves Amtrak’s condemnation filing, PPL will continue to have a property interest in the Conestoga Substation, will operate the Conestoga Substation and will provide public utility service, subject to the jurisdiction of the Commission.  

PPL argues that there is a question of whether Amtrak may be a public utility subject to the regulatory jurisdiction of the Commission if its condemnation of the Conestoga Substation is approved by the Federal Court.  

Finally, PPL contends that Amtrak’s request for an indefinite suspension is beyond the authority granted to the Commission by 66 Pa. C.S. § 1308(b) and is based on events that may or may not occur in the future.  The answer requests that the Commission deny Amtrak’s motion.

The Amtrak’s motion to dismiss is ready for decision.  For the reasons set forth below, I will deny the motion to dismiss.

As I understand Amtrak’s argument, Amtrak’s exercise of its eminent domain authority and the District Court’s exclusive jurisdiction over the eminent domain proceeding preempt the Commission from acting on PPL’s filing in this proceeding. I will therefore start with a brief explanation of preemption.  The Pennsylvania Supreme Court has explained preemption as follows:

The principle of preemption is grounded in the Supremacy Clause of the United States Constitution, which, when applicable, subordinates the laws of the states to those of the federal government.  Kuznik v. Westmoreland County Bd. Of Comm’rs, 588 Pa. 95, 902 A.2d 476, 493 (Pa. 2006) (citing Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516, 112 S. Ct. 2608, 120 L. Ed. 2d 407 (1992)).  Since McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 4 L. Ed. 579 (1819), it is axiomatic that “state law that conflicts with federal law is ‘without effect.’”  Id.

Council 13 v. Commonwealth, 2009 Pa. LEXIS 2771 (Pa. Dec. 28, 2009).The United States Supreme Court has set forth how the Supremacy Clause, U.S. Const., Art. VI, cl. 2, has been determined to have invalidated a state law:

Under the Supremacy Clause, federal law may supersede state law in several different ways.  First, when acting within constitutional limits, Congress is empowered to pre-empt state law by so stating in express terms.  Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977).  In the absence of express pre-emptive language, Congress’ intent to pre-empt all state law in a particular area may be inferred where the scheme of federal regulation is sufficiently comprehensive to make reasonable the inference that Congress “left no room” for supplementary state regulation.  Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).  Pre-emption of a whole field will also be inferred where the field is one in which “the federal interest is so dominant that the federal system will be assumed to preclude the enforcement of state laws on the same subject.”  Ibid.; see Hines v. Davidowitz, 312 U.S. 52 (1941).

Even where Congress has not completely displaced state regulation in a specific area, state law is nullified to the extent that it actually conflicts with federal law.  Such a conflict arises when “compliance with both federal and state regulations is a physical impossibility,” Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142‑143 (1963), or when state law “stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress,” Hines v. Davidowitz, supra, at 67.  See generally Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 698-699 (1984).

Hillsborough County v. Automated Medical Laboratories, Inc., 471 U.S. 707, 713, 105 S. Ct. 2371, 85 L. Ed. 2d 714 (1985).

The United States Supreme Court has also held repeatedly that “state laws can be pre-empted by Federal regulations as well as by federal statutes.”  Hillsborough County v. Automated Medical Laboratories, Inc., 471 U.S. 707, 713, 105 S. Ct. 2371, 85 L. Ed. 2d 714 (1985).

Here, Amtrak argues that continuing Commission jurisdiction over PPL’s rate request in this proceeding, pursuant to 66 Pa. C.S. § 1308(b), is in conflict with Amtrak’s taking of the Conestoga Substation, pursuant to 49 U.S.C. §24311, because the Public Utility Code at 66 Pa. C.S. § 1308(b) stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress as expressed in 49 U.S.C. § 24311. 

The provision at 49 U.S.C. § 24311 states in part:

[bookmark: a](a)General Authority.— 
[bookmark: a_1](1) To the extent financial resources are available, Amtrak may acquire by eminent domain under subsection (b) of this section interests in property— 
[bookmark: a_1_A][bookmark: _GoBack](A) necessary for intercity rail passenger transportation, except property of a rail carrier, a State, a political subdivision of a State, or a governmental authority; or
[bookmark: a_1_B](B) requested by the Secretary of Transportation in carrying out the Secretary’s duty to design and build an intermodal transportation terminal at Union Station in the District of Columbia if the Secretary assures Amtrak that the Secretary will reimburse Amtrak.
[bookmark: a_2](2) Amtrak may exercise the power of eminent domain only if it cannot— 
[bookmark: a_2_A](A) acquire the interest in the property by contract; or
[bookmark: a_2_B](B) agree with the owner on the purchase price for the interest.
[bookmark: b](b)Civil Actions.— 
[bookmark: b_1](1) A civil action to acquire an interest in property by eminent domain under subsection (a) of this section must be brought in the district court of the United States for the judicial district in which the property is located or, if a single piece of property is located in more than one judicial district, in any judicial district in which any piece of the property is located. An interest is condemned and taken by Amtrak for its use when a declaration of taking is filed under this subsection and an amount of money estimated in the declaration to be just compensation for the interest is deposited in the court. The declaration may be filed with the complaint in the action or at any time before judgment. The declaration must contain or be accompanied by— 
[bookmark: b_1_A](A)a statement of the public use for which the interest is taken;
[bookmark: b_1_B](B)a description of the property sufficient to identify it;
[bookmark: b_1_C](C)a statement of the interest in the property taken;
[bookmark: b_1_D](D)a plan showing the interest taken; and
[bookmark: b_1_E](E)a statement of the amount of money Amtrak estimates is just compensation for the interest.
[bookmark: b_2](2) When the declaration is filed and the deposit is made under paragraph (1) of this subsection, title to the property vests in Amtrak in fee simple absolute or in the lesser interest shown in the declaration, and the right to the money vests in the person entitled to the money. When the declaration is filed, the court may decide— 
[bookmark: b_2_A](A)the time by which, and the terms under which, possession of the property is given to Amtrak; and
[bookmark: b_2_B](B)the disposition of outstanding charges related to the property.
[bookmark: b_3](3) After a hearing, the court shall make a finding on the amount that is just compensation for the interest in the property and enter judgment awarding that amount and interest on it. The rate of interest is 6 percent a year and is computed on the amount of the award less the amount deposited in the court from the date of taking to the date of payment.
[bookmark: b_4](4) On application of a party, the court may order immediate payment of any part of the amount deposited in the court for the compensation to be awarded. If the award is more than the amount received, the court shall enter judgment against Amtrak for the deficiency.

[bookmark: c]******
PPL’s filed its request pursuant to 66 Pa. C.S. § 1308(b).  The provision at 66 Pa.C.S. § 1308(b) states as follows:

(b)  Hearing and suspension of rate change.--Whenever there is filed with the commission by any public utility any tariff stating a new rate, the commission may, either upon complaint or upon its own motion, upon reasonable notice, enter upon a hearing concerning the lawfulness of such rate, and pending such hearing and the decision thereon, the commission, upon filing with such tariff and delivering to the public utility affected thereby a statement in writing of its reasons therefor, may, at any time before it becomes effective, suspend the operation of such rate for a period not longer than six months from the time such rate would otherwise become effective, and an additional period of not more than three months pending such decision. The rate in force when the tariff stating the new rate was filed shall continue in force during the period of suspension, unless the commission shall establish a temporary rate as authorized in section 1310 (relating to temporary rates). The commission shall consider the effect of such suspension in finally determining and prescribing the rates to be thereafter charged and collected by such public utility. This subsection shall not apply to any tariff stating a new rate which constitutes a general rate increase as defined in subsection (d).

It is clear from the federal statute that the District Court has exclusive jurisdiction over Amtrak’s eminent domain action and has exclusive authority to determine ownership of the Conestoga Substation, pursuant to 49 U.S.C. §24311.  What is unclear is how the Commission’s jurisdiction over PPL’s rate request pursuant to 66 Pa. C.S. § 1308(b) stands as an obstacle to the objectives of 49 U.S.C. §24311.  The statue addresses only Commission approval of a new rate filed by a public utility.  

Furthermore, the Commission has determined that it is not the proper forum for resolving property rights controversies.  Rather, such controversies are a matter for a court of general jurisdiction.  Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Opinion and Order entered July 3, 2003); Fiorillo v. PECO Energy Co., Docket No. C‑00971088 (Opinion and Order entered September 15, 1999).  In Fairview Water Co. v. Pa. Pub. Util. Comm’n., 502 A.2d 162 (Pa. 1985), the Pennsylvania Supreme Court held that the Commission does not have jurisdiction to determine the scope and validity of an easement.  Since the Commission lacks jurisdiction over real property disputes, the Public Utility Code does not stands as an obstacle to the objectives of 49 U.S.C. § 24311.

However, Amtrak points out that the District Court’s jurisdiction over Amtrak’s eminent domain action at 49 U.S.C. § 24311(b)(2)(B) extends to disposition of outstanding charges related to the property.  Amtrak contends that the Commission’s consideration of PPL’s proposed rate is the equivalent of addressing disposition of outstanding charges because PPL’s proposed rate is based on the costs of owning and operating the Conestoga Substation.  Therefore the Commission’s consideration of PPL’s proposed rate stands as an obstacle to the objectives of 49 U.S.C. § 24311.

Amtrak cites no cases which support its position interpreting the phrase “outstanding charges related to the property” used in 49 U.S.C. § 24311(b)(2)(B) to include proposed electric distribution rates.  My research has failed to uncover any cases that interpret the phrase “outstanding charges related to the property” used in 49 U.S.C. § 24311(b)(2)(B).  However, it seems logical to infer that these outstanding charges encompass charges that were attached to the property at the time Amtrak initiated its eminent domain action and continue to be attached to the property after Amtrak takes title to the property.  I disagree with Amtrak’s broad interpretation of this phrase.

First, PPL’s proposed rate is not an outstanding charge related to the property where the Conestoga Substation is situated, such as a lien or mortgage.  It is PPL’s charge to Amtrak for providing electric distribution service.  PPL’s charge is based on the costs it incurs providing electric distribution service to Amtrak, including the costs of owning and maintaining the Conestoga Substation.  This is not a charge that is attached to the Conestoga Substation but rather is a charge for service to Amtrak. 

Second, not all of the costs of PPL incurs in providing electric distribution service to Amtrak are related to the property where the Conestoga Substation is situated.  Some of the costs PPL incurs relate to the wages paid to its employees who operate and maintain the Conestoga Substation.  These costs are not attached to the Conestoga Substation but rather costs incurred in providing service to Amtrak.     

Finally, PPL’s proposed rate is not an outstanding charge attached to the property at the time Amtrak initiated its eminent domain proceeding.  Rather, it is an ongoing charge not attached to the property.  The District Court’s order, dated May 23, 2017, directed PPL to continue to perform normal operational and maintenance functions at the Conestoga Substation.  As both PPL and Amtrak agree, the proceeding in District Court could continue for a considerable period of time.  

PPL will continue to be responsible for operating and maintaining the Conestoga Substation, pursuant to the District Court’s order, pending the outcome of District Court proceeding.  Therefore PPL will continue to incur costs in providing distribution service to Amtrak during the pendency of the District Court action.  These costs are a component of the rate PPL seeks to charge Amtrak.  

For the above reasons, I conclude that the continuing Commission jurisdiction over PPL’s rate request in this proceeding, pursuant to 66 Pa. C.S. § 1308(b), is not in conflict with Amtrak’s taking of the Conestoga Substation, pursuant to 49 U.S.C. §24311, because the Public Utility Code at 66 Pa. C.S. § 1308(b) does not stand as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress as expressed in 49 U.S.C. § 24311.  Therefore, Amtrak’s eminent domain action pursuant to 49 U.S.C. § 24311 does not preempt the Commission’s authority, pursuant to 66 Pa.C.S. § 1308(b) to review and establish PPL’s electric distribution rate.  

I will therefore deny Amtrak’s motion to dismiss PPL’s filing and deny its request to suspend the procedural schedule set forth in Prehearing Order #4, dated March 24, 2017.
    
ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the motion to dismiss filed by National Railroad Passenger Corporation at Docket Nos. R-2016-2569975 and C-2016-2580526 is denied.


Dated:	June 7, 2017						______________________________
								David A. Salapa
								Administrative Law Judge
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CHRISTOPHER T WRIGHT ESQUIRE
DAVID B MACGREGOR ESQUIRE
17 NORTH SECOND STREET 12TH FL
HARRISBURG PA  17101
717.731.1970
Accepts e-Service 
(For PPL Electric Utilities Corporation)

GINA L MILLER ESQUIRE
PA PUBLIC UTILITY COMMISSION
BUREAU OF INVESTIGATION & ENFORCEMENT
PO BOX 3265
HARRISBURG PA  17105-3265
Accepts e-Service

PAMELA C POLACEK ESQUIRE
ADEOLU A BAKARE ESQUIRE
ALESSANDRA L HYLANDER ESQUIRE
MCNEES WALLACE & NURICK LLC
100 PINE STREET
HARRISBURG PA  17108-1166
717.237.5368
Accepts e-Service
C-2016-2580526
(For National Railroad Passenger Corporation) 

BRIAN C WAUHOP ESQUIRE
BUCHANAN INGERSOLL & ROONEY PC
409 N SECOND STREET SUITE 500
HARRISBURG PA  17101
717.237.4975
Accepts e-Service
(For Safe Harbor Power Corporation and
BIF Safe Harbor Holdings LLC)
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2016


-


2569975


 


 


 


 


 


 


 


 


:


 


PPL Electric Utilities Corporation


 


 


 


:


 


 


 


 


 


 


 


 


 


National Railroad Passenger Corporation


 


 


:
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C


-


2016


-


2580526


 


 


 


v.


 


 


 


 


 


:


 


 


 


 


 


 


 


 


:


 


PPL Electric Utilities Corporation


 


 


 


:


 


 


 


 


ORDER DENYING MOTION TO DISMISS 


 


OF NATIONAL RAILROAD PASSENGER CORPORATION


 


 


 


On October 5, 2016, PPL Electric Utilities Corporation (PPL) filed Supplement 


No. 213 to Tariff Electric Pa. P.U.C. 


No. 201 (Supplement 213), to become effective January 1, 


2017.  Supplement 213 propose


s


 


an annual increase of approximately $2.320 million in the 


distribution revenues received from rate schedule Power Service to Electric Propulsion (LPEP).


  


PPL states tha


t the National Passenger Railroad Corporation, (Amtrak) is its sole customer under 


rate schedule LPEP. 


 


 


On December 19, 2016, Amtrak 


filed 


a complaint 


with


 


new matter that the 


Commission docketed 


at Docket No. C


-


2016


-


2580526.  The complaint alleges that if


 


the 


Commission grants PPL’s requested increase in distribution revenues, it would increase the LPEP 


monthly customer charge to $319,671.00 in order to recover costs associated with upgrades to 


the Conestoga Substation.  This is an increase from the curren


t $126,323.59 LPEP monthly 


customer charge placed in effect January 1, 2016,


 


pursuant to 


the settlement in the case at 


R


-


2015


-


2469275.
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