BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Rick Iadeluca						:	
							:
	v.						:		C-2017-2597461
							:
Pennsylvania Electric Company			:	



ORDER SUSTAINING PRELIMINARY OBJECTIONS


		On March 27, 2017, Rick Iadeluca (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania Electric Company (Respondent).  The complaint alleges that counsel for the Respondent made false statements on behalf of the Respondent in a January 23 certificate of satisfaction.  

Attached to the complaint are documents referencing a Commission proceeding at F-2015-2482361.  The documents set forth various alleged violations of the Public Utility Code and Criminal Code committed by the Respondent.  The Complaint requests that the Commission order the Respondent to reimburse the Complainant the costs he incurred, including attorney fees, in litigating the proceeding at F-2015-2482361.
 
		On April 26, 2017, the Respondent filed an answer with new matter and preliminary objections.  The answer admits that the Respondent provides residential electric service to the Complainant at the address shown on the complaint.  The answer denies that the Respondent filed a certificate of satisfaction in the proceeding at F-2015-2482361.  According to the answer, counsel for the Complainant filed a certificate of satisfaction in the proceeding at F-2015-2482361.  

The answer asserts that the Respondent’s actions in the proceeding at F-2015-2482361 were reasonable and lawful.  The answer asserts that counsel for the Complainant and counsel for the Respondent successfully negotiated a settlement in the proceeding at F-2015-2482361.  The settlement resulted in a credit of $145.92 being posted to the Complainant’s account on December 22, 2016.  On December 30, 2016, counsel for the Complainant executed a certificate of satisfaction stating that the Complainant no longer wished to pursue the complaint.  

The answer alleges that the Complainant’s requests that the Commission levy a civil penalty and initiate a criminal investigation against the Respondent were dismissed in the proceeding at F-2015-2482361.  The answer contends that, to the extent that this complaint is an attempt to revisit the issues settled in the proceeding at F-2015-2482361, it is untimely and insufficient.  The answer also alleges that 66 Pa.C.S. § 316 and the doctrine of res judicata bar the Complainant’s complaint in this proceeding.  

The answer asserts that the Commission has no authority to award monetary damages to the Complainant.  The answer further alleges that the Commission lacks the authority to award attorney fees. 

The new matter alleges that the Commission lacks jurisdiction to resolve claims brought under the Criminal Code.  The new matter asserts that the Commission lacks the authority to award monetary damages or attorney fees to the Complainant.  The new matter further argues that 66 Pa.C.S. § 316 and the doctrine of res judicata preclude the Complainant from pursuing the same claims resolved in the proceeding at F-2015-2482361.  The answer with new matter requests that the Commission deny the Complainant’s complaint. 

The preliminary objections assert that the Commission lacks the authority to award monetary damages and attorney fees to the Complainant. The preliminary objections request that the Commission strike the Complainant’s request for monetary damages and attorney’s fees.

By notice dated June 28, 2017, the Commission notified the parties that it had assigned the case to me as motion judge.  As of the date of this order, the Complainant has not filed a response to the Respondent’s preliminary objections.  The preliminary objections are ready for decision.  For the reasons set forth below, I will sustain the preliminary objections.

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.   The grounds for preliminary objections are limited to those set forth in 52 Pa.Code § 5.101(a) as follows:
(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

Here, the Respondent’s preliminary objections assert that the Complainant’s request for monetary damages and attorney’s fees are impertinent matter, pursuant to 52 Pa.Code § 5.101(a)(2) and that the Commission should strike those requests.  The Respondent is correct that a request for relief that is not legally available in the cause of action pleaded is “impertinent matter” in the sense that it is irrelevant to that cause of action.  A preliminary objection in the nature of a motion to strike off impertinent matter is the appropriate method to challenge an erroneous prayer for damages.  Hudock v. Donegal Mut. Ins. Co. 264 A.2d 688 (Pa. 1970).  

Although it has general jurisdiction over service disputes between public utilities operating in Pennsylvania and their customers, the Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  The Public Utility Code simply does not grant the Commission the authority to award damages in this case.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa.Super. 1991); Poorbaugh v. Pa. Pub. Util. Comm’n., 666 A.2d 744 (Pa.Cmwlth. 1995).

In addition, it is well established that legal fees are not generally recoverable except where permitted by statute or other recognized exception to this general rule. Corace v. Balint, 418 Pa. 262, 271 (1965); Becker v. Borough of Schuylkill Haven, 200 Pa. Super. 305, 312 (1963).  Nothing in the Public Utility Code empowers the Commission to award attorney fees in this case.  Capitol Bus Company v. Leonard M. Smith, Docket No. 20830, (Final Order entered September 23, 1975) 1975 Pa. PUC LEXIS 24; 49 Pa. PUC 428; Pennsylvania Public Utility Commission v. Duquesne Light Company, 61 Pa. P.U.C. 495 (1986); Pennsylvania Public Utility Commission v. National Fuel Gas Distribution Corporation, 63 Pa. P.U.C. 68, 71 (1987); Dugas  v. PECO Energy Company, Docket No. Z-01417035, 2004 Pa. PUC LEXIS 50, June 10, 2004; Joseph v. The Bell Telephone Company of Pennsylvania, Docket No. C-00924568, 1993 Pa. PUC LEXIS 55.  Third Avenue Realty Limited Partners v. Pennsylvania American Water Company, Docket No. C-2010-2167286 (Final Order entered September 30, 2010).
In summary, the Commission cannot award the relief requested by the Complainant.  The Complainant’s request that the Respondent reimburse him for his costs is a request that the Commission award him monetary damages and is beyond the authority the General Assembly has granted to the Commission.  The Complainant’s request that the Respondent reimburse him for his attorney fees is a request that the Commission award him attorney fees and is beyond the authority that the General Assembly has granted to the Commission.

  Sustaining the Respondent’s preliminary objections by striking the relief requested as impertinent matter is appropriate under the circumstances.  I will strike that portion of the complaint requesting monetary damages and attorney fees.

ORDER


		THEREFORE,

		IT IS ORDERED:

		
		1.	That the preliminary objections filed by Pennsylvania Electric Company at Docket No. C-2017-2597461 are sustained.
		2.	That the portions of the complaint filed by Rick Iadeluca at Docket No. C-2017-2597461 requesting monetary damages and attorney fees are stricken.
	
	
Dated:	July 5, 2017						______________________________
								David A. Salapa
								Administrative Law Judge
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