	BEFORE THE
	PENNSYLVANIA PUBLIC UTILITY COMMISSION



A. Raymond Kochis					:
						:
v.						:		C-2017-2601038
:
Duquesne Light Company				:



INTERIM ORDER
Granting in Part and Denying in Part
Respondent’s Preliminary Objections


Before
Katrina L. Dunderdale
Administrative Law Judge

INTRODUCTION

		This Interim Order grants in part and denies in part Duquesne Light Company’s Preliminary Objections due to inclusion of scandalous or impertinent matter in the form of immaterial matters in the formal complaint filed on April 26, 2017, in which A. Raymond Kochis alleged the utility threatened to shut off his electric service and there were incorrect charges on his billing statements.  

HISTORY OF THE PROCEEDING

On April 26, 2017, A. Raymond Kochis (Complainant or Mr. Kochis) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Respondent or DLC) alleging Respondent threatened to shut off his electric service and had incorrect charges on his billing statements.  As relief, Complainant requested that the Commission order DLC not to charge him for unused 

electricity because he visited his daughters from January 2015 through April 2015, in October 2015, and from December 7, 2016 through April 11, 2017.

Mr. Kochis also alleged DLC’s installation of a new meter caused his furnace to turn on while he was out of town, and DLC’s representatives refuse to talk with him until he provides identifying information.  In his formal complaint, Complainant references a CBS-TV interview with James Comey (identified as “the Chief of the FBI”), and references the Sarbanes Oxley Act of 2007 and the “Personally Privacy Act of 1970”[footnoteRef:1] as justification for his refusal to provide identifying information when contacting DLC.   [1:  	It is presumed Complainant meant to reference the Privacy Act of 1974, 5 U.S.C. § 552a, which governs the collection, maintenance, use and dissemination of personally-identifiable information about individuals that is maintained in systems of records in federal agencies.] 


On May 17, 2017, Respondent filed an Answer in which DLC generally denied the allegations.  DLC denied it has threatened to terminate electric service and denied there were incorrect charges on the billing statements.  Respondent denied the installation of the new advanced meter on November 17, 2016 caused Mr. Kochis’ furnace to turn on.  DLC acknowledged numerous telephone calls from Complainant in which Complainant refused to provide his account password or identifying information.   

On May 17, 2017, Respondent also filed Preliminary Objections against Complainant and sought dismissal of the entire formal complaint, or in the alternative to strike the request for relief as impertinent.  Citing to 52 Pa.Code § 5.101(a)(2), Respondent averred Complainant’s request for relief and his references to an interview with James Comey (Director of the FBI) are impertinent matter as well as improperly invoking the Sarbanes Oxley Act of 2007 and the Privacy Act of 1974, which laws are beyond the scope of the Commission’s jurisdiction.  

Complainant did not respond to DLC’s Preliminary Objections and this matter was assigned to the presiding officer on June 29, 2017.  This matter is now ripe for a final disposition on Respondent’s Preliminary Objections.  
STATEMENT OF FACTS

		Complainant is A. Raymond Kochis and Respondent is Duquesne Light Company.  Complainant listed the service address on the formal complaint as 416 Commonwealth Avenue, West Mifflin, Pennsylvania 15122.  On April 26, 2017, Complainant filed a formal complaint with the Commission against DLC and alleged DLC was in error to require him to provide personal identifying information when he called DLC, and overcharged him for electricity when he was gone from the service address.  Complainant requested the Commission order Respondent to not charge him for unused electricity in January 2015 through April 2015, in October 2015, and from December 17, 2016 through April 11, 2017.  On May 17, 2017, DLC filed an Answer.  Also on May 17, 2017, DLC filed Preliminary Objections with a Notice to Plead.  Complainant did not file an answer to DLC’s Preliminary Objections.  

DISCUSSION

		Pursuant to Section 501 of the Code, 66 Pa.C.S.A. § 501, the Commission must “enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  Section 701 of the Code, 66 Pa.C.S.A. § 701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.[footnoteRef:2]     [2:  	See also, 52 Pa.Code § 5.21(a).
] 


		Complainant filed his formal complaint pursuant to these provisions and asks the Commission to order Respondent to correct his billing statements, and to order Respondent to stop asking him for personal identifying information when he calls to talk about his electric service account.

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Motions.  52 Pa.Code § 5.101 and § 5.103.  Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.[footnoteRef:3]  Commission regulations permit the filing of a preliminary motion questioning the jurisdiction of the Commission.[footnoteRef:4]  Specifically, DLC alleges it relies upon 52 Pa.Code § 5.101(a)(2), which precludes the filing of a pleading which includes “scandalous or impertinent matter.”   [3:  	Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (1994).  
]  [4:  	52 Pa.Code § 5.101(a)(1).
] 


[bookmark: _GoBack]		The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. § 703(b); 52 Pa.Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact, and Respondent is entitled to judgment as a matter of law.[footnoteRef:5]   [5:  	Lehigh Valley Power Comm. v. Pa. Pub. Util. Comm’n, 563 A.2d 548 (Pa.Cmwlth. 1989); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993).  
] 


Respondent avers Complainant’s prayer for relief is “impertinent”[footnoteRef:6] because it references immaterial matters as justification for why Complainant does not have to provide personal identifying information, and asks for relief which exceeds the Commission’s powers.[footnoteRef:7]  DLC asks that the formal complaint be dismissed with prejudice, or, in the alternative, that the prayer for relief should be stricken from the formal complaint.  Duquesne Light points out that Complainant did not allege violation of any Commission statute or regulation.   [6:  	Cited to, Hudock v. Donegal Mut. Ins. Co., 264 A.2d 688 (Pa. 1970).
]  [7:  	See 66 Pa.C.S.A. § 1312; also United Tel. Co. of Pennsylvania v. Pa. Pub. Util. Comm’n, 676 A.2d 1244, 1251 (Pa.Cmwlth. 1996).
] 




In this proceeding, Complainant alleges multiple problems which can be summarized as follows:

1. DLC is threatening to shut off his service.

2. DLC has incorrect charges on his billing statements for months when Mr. Kochis alleges he visited family members and was not at home.

3. DLC created a reliability, safety or quality problem when it installed a new meter which allegedly caused the furnace to start operating.

4. DLC provides bad customer service when it refuses to talk with Mr. Kochis about his account until he provides DLC with personal identifiable information.

As a result, Complainant asks the Commission to order DLC to stop charging him for the months of January 2015 through April 2015, October 2015, and December 7, 2016 through April 11, 2017.  Complainant also wants the Commission to order DLC’s employees to stop reading his meter from their vehicles.  

DLC responds to the specified allegations as follows:

1. DLC has not terminated or attempted to terminate electric service.

2. DLC has recorded correctly the consumption at the service address and appropriately charged Complainant for that electric service.

3. DLC’s installation of a new advanced meter did not cause Complainant’s furnace to begin operating.

4. DLC correctly requires Complainant to provide an account password or identifying information before it employees will discuss the electric service account with Complainant.

DLC is correct – the formal complaint contains impertinent material, and the Commission lacks jurisdiction over the federal provisions which Complainant cites.  The Commission has no jurisdiction over the Sarbanes Oxley Act of 2007 and the Privacy Act of 1974, or to the “ex post facto” federal law referenced by Complainant in his prayer for relief.  Accordingly, Respondent’s Preliminary Objections concerning the impertinent matter will be granted, and Mr. Kochis’ request for a finding that DLC violated any of these federal provisions will be dismissed without hearing because this request is beyond the scope of the Commission’s jurisdiction.  

There remains a factual dispute concerning the adequacy and/or reasonableness  of a public utility’s services because Complainant alleges Respondent failed to provide reasonable and adequate customer service when:  (1) it installed a new meter; (2) when it charged him for electric service while he visited with his family members for extended periods of time; and (3) when DLC’s employees refuse to discuss this account with Complainant until he provides personal identifying information.  Accordingly, the entire proceeding cannot be dismissed in its entirety.  It is in the public interest to prevent complaints from proceeding to hearing when the claim lacks any legal basis or includes a prayer for relief that cannot be granted.  However, in this instance, Mr. Kochis should be allowed to show that he was overcharged when he was out of town, that DLC caused his furnace to run, and that DLC is wrong to require him to provide identifying information.  

Accepting as true all well-pleaded facts in the formal complaint, I find Mr. Kochis alleged certain facts that, if proven, might justify the issuance of an Initial Decision which finds DLC failed to provide adequate and reasonable electric service and failed to comply with 66 Pa.C.S.A. § 1501.  Therefore, there exists a sufficient basis to provide an opportunity to Complainant to proceed with the complaint, and an opportunity to present evidence.  

		


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections as filed by Duquesne Light Company are granted in part in that Complainant’s allegations – that Duquesne Light Company violated federal statutes and/or regulations – are dismissed.  

2.	That the Preliminary Objections as filed by Duquesne Light Company are denied in that Complainant’s allegations – concerning customer service and possible safety violations – are not dismissed.  

3.	That a telephonic hearing shall be conducted on the remaining issues in Docket No. C-2017-2601038.



Date:  July 6, 2017											
							Katrina L. Dunderdale
							Administrative Law Judge
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