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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Robert P. Mangieri (Complainant) filed on August 11, 2016,  to the Initial Decision (I.D.) of Administrative Law Judge Joel H. Cheskis (ALJ), which was issued on July 29, 2016, in the above-captioned proceeding.  PPL Electric Utilities Corporation (PPL, Company or Respondent) filed Replies to Exceptions on August 22, 2016.[footnoteRef:1]  For the reasons stated below, we shall adopt the ALJ’s Initial Decision and deny the Complainant’s Exceptions. [1:  	The Exceptions that were filed with the Secretary’s Bureau on August 11, 2016, did not include a Certificate of Service.  As such, by letter dated August 15, 2016, the Secretary’s Bureau provided a copy of the Exceptions to the Respondent and noted that due to the failure of the Complainant to provide service on all the parties of record to the case, and in order to avoid prejudice to any party pursuant to 52 Pa. Code § 5.535, PPL had until August 29, 2016, to file Replies to Exceptions.] 


History of the Proceeding

On July 16, 2015, the Complainant filed a Formal Complaint (Complaint) against PPL with the Commission alleging that there were incorrect charges on his bill as he was charged for electricity he did not use.  As relief, the Complainant requested that he would like to receive credit for the electricity he was charged for but did not use.  The Complaint represents a timely appeal of a decision of the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 3291860.  Complaint at 2-3.  

On August 3, 2015, PPL filed an Answer to the Complaint denying that it had charged the Complainant for electrical usage in excess of his actual use.  PPL requested that the Complaint be denied.  Answer at 1-2.
 
The ALJ conducted an initial hearing in this matter on November 19, 2015, as scheduled.  The Complainant appeared pro se and PPL was represented by counsel.  Prior to commencing the hearing, the ALJ provided the Complainant and PPL (collectively, the Parties) an opportunity to engage in settlement discussions.  At the conclusion of those discussions, it was determined that further settlement discussions would be appropriate and the hearing should be continued.  In particular, the Parties discussed the possibility of having PPL conduct a high bill investigation at the Complainant’s residence.  Accordingly, by an Order dated November 20, 2015, the ALJ granted a ninety-day continuance to provide the parties an opportunity to work toward a settlement of the issues alleged in the Complaint.  The Order also directed PPL to file a status report within the ninety-day period.  However, the Parties were unable to resolve the Complaint.  Therefore, the ALJ conducted a further hearing on March 29, 2016.  The Complainant again appeared pro se.  PPL, which was represented by counsel, presented the testimony of one witness, who sponsored three exhibits that were admitted into the record.  The record closed on May 3, 2016, when the transcript was submitted to the Commission.

		In his Initial Decision, issued on July 29, 2016, ALJ Cheskis dismissed the Complaint for failure by the Complainant to satisfy his burden of proof.  As previously noted, Exceptions[footnoteRef:2] were filed by the Complainant on August 11, 2016.  Replies to Exceptions were filed by PPL on August 22, 2016. [2: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

In his Initial Decision, ALJ Cheskis made seventeen Findings of Fact and reached eleven Conclusions of Law.  I.D. at 3-4, 8-10.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Initially, the ALJ explained that in cases of alleged high billing, the Commission applies the standard set forth in Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980) (Waldron).  The ALJ noted that Waldron provides that to establish a prima facie case of overbilling, a complainant must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low, and (3) that complainant’s billing history shows no prior abnormalities.  I.D. at 6.

The ALJ concluded that the Complainant failed to demonstrate that the Company in any way violated the Public Utility Code, a Commission Order or Regulation, or a Commission-approved tariff.  The ALJ noted that a field study showed that the Complainant’s meter was 100.4% accurate and that PPL demonstrated that the Complainant’s electric usage decreased each month from March 2014 through January 2015, compared to the corresponding months from March 2015 through January 2016.  The ALJ further noted that the Complainant testified that the number of occupants at the service address did not change and that the potential for energy utilization was low.  The ALJ concluded that these factors support denying the Complaint.  I.D. at 1, 5-7.

The ALJ further found that the Complainant’s total bill was most affected by the price per kilowatt hour (kWh) he was being charged, not the total kilowatts (kW) used.  The ALJ referenced PPL Exhibit No. 3 which demonstrates that the price per kWh increased in May 2015 when the Complainant was enrolled with Smart Energy, an electric generation supplier (EGS), for electric supply.  The ALJ pointed out that the evidence demonstrates that the Complainant’s prior EGS, Talen Energy, charged $0.07 per kWh from February 2014 through March 2015, while beginning in April 2015, Smart Energy charged him a variable rate that ranged from $0.0885 per kWh to as high as $0.13761 per kWh.  As a result, the ALJ found that the increase in the Complainant’s bills, despite his decreased usage, is directly related to the increase per kWh he was being charged by his EGS.  According to the ALJ, the Complainant chose an EGS who was charging a variable rate at a time when it was higher than the rate offered by his previous EGS.  As such, the ALJ found that the Complainant’s enrollment with two EGSs explains the discrepancy in his monthly bills and that none of these issues reflect the service provided by PPL.  I.D. at 7-8.

Exceptions and Replies

		In his Exceptions, the Complainant first states that his response is based on circumstantial evidence which he asserts is accepted by all courts based on his knowledge and experience.  The Complainant asserts that the willingness by the PPL attorney to make a financial settlement acknowledges that he (the Complainant) is correct in his defense of his electric bill.  According to the Complainant, his electric bill should have been reduced in his favor.  The Complainant opines that the reason his electric bill went down each month was because he was not at the house and electric was not being used.  Based upon this information, the Complainant states that he is correct.  Exceptions at 1.

		In reply, PPL states that the Complainant lives alone in a home heated with electric baseboard heat.  PPL notes that it performed a meter test which revealed the Complainant’s meter was working within an accuracy of 100.4 percent.  Citing Tr. at 22‑23 and PPL Exhibit No. 2.  Additionally, PPL explains that it provided a spreadsheet showing all charges to the Complainant’s account, inclusive of average daily temperature, days in billing cycle and kilowatt hours used.  Citing Tr. at 23 and PPL Exhibit No. 3.  According to PPL, the data included on the spreadsheet demonstrates that on colder days the Complainant utilized more electricity and on warmer winter days he used less electricity.  PPL opines that such usage history is completely consistent with a home heated with electric baseboard heat.  As such, PPL avers that it provided evidence that the meter was working accurately and that the Complainant’s usage fluctuated based on outside temperatures.  PPL R. Exc. at 1-2.

		Next, PPL submits that based on the evidence presented at the hearing, the ALJ correctly found that the Complainant failed to meet his burden of showing that PPL violated the Code, a Commission Order or Regulation, or a Commission-approved tariff.  PPL maintains that the ALJ correctly applied the Waldron rule as the Complainant did not establish a prima facie case of overbilling.  Accordingly, PPL urges the Commission to dismiss the Complainant’s Exceptions.  PPL R. Exc. at 2.

Disposition

Initially, as noted by the ALJ, the burden of proof for “high bill” complaints has been established in Waldron, supra, and its progeny.  In Waldron, we adopted the Michigan Public Service Commission’s policy enunciated in Halifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which maintained that while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  We stated in Waldron that we will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.

In Nehemiah B. Thomas v. PECO, Docket No. C-2010-2187197 (Order entered November 15, 2011) (Thomas), we reiterated our decision in Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010).  We stated the following:

[C]onsistent with our holding in Charisse Bennett v. Peoples Natural Gas Co., the Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”


Thomas at 5.  (citations omitted).

		In this case, the record revealed that Complainant lives alone and heats his residence with electric baseboard heat.  We note that there has been no change in the number of occupants residing in the household and that the Complainant’s meter was tested and found to be recording electric usage accurately.  Additionally, we conclude that PPL has demonstrated sufficiently that the Complainant was billed based on accurate, actual meter readings.  We further find that the Complainant has offered no credible evidence to support his contention that he could not have used the amount of electricity for which he was charged.  Instead, we are convinced by the ALJ’s analysis that the Complainant’s enrollment with two EGSs appropriately explains the deviations in his monthly bills and that none of the issues alleged by the Complainant reflect on the service provided by PPL to the Complainant.

		Based upon our review of the record and the applicable case law, we are in agreement with the ALJ’s determination that the Complainant failed to demonstrate that the Company in any way violated the Public Utility Code, a Commission Order or Regulation, or a Commission-approved tariff.  As such, the Complainant failed to establish his burden of proof in this proceeding.

		Accordingly, we shall deny the Exceptions of the Complainant and conclude that the Complainant failed to meet his burden of proof that PPL charged him for electricity that he did not use.

Conclusion

		Based on the foregoing discussion, we shall deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision, and dismiss the Complaint, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions filed by Robert P. Mangieri on August 11, 2016, to the Initial Decision of Administrative Law Judge Joel H. Cheskis, issued on July 29, 2016, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Joel H. Cheskis, issued on July 29, 2016, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed on July 16, 2015, by Robert P. Mangieri against PPL Electric Utilities Corporation, is dismissed. 

4.	That the proceeding at this docket be marked closed.
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