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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Deree J. Norman (Complainant or Mr. Norman) filed on August 17, 2016, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mary A. Long, which was issued on July 8, 2016, in the above-captioned proceeding.[footnoteRef:1]  PECO Energy Company (Respondent or PECO) filed Replies to the Exceptions on August 18, 2016.  For the reasons stated below, we will deny the Exceptions and adopt the ALJ’s Initial Decision consistent with this Opinion and Order. [1: 	On July 26, 2016, the Complainant contacted Commission staff to request an extension of twenty days in which to file his Exceptions.  By Secretarial Letter dated July 28, 2016, the extension request was granted.  However, the Exceptions that were filed with the Secretary’s Bureau on August 17, 2016, did not include a Certificate of Service.  As such, by letter dated August 17, 2016, the Secretary’s Bureau provided a copy of the Exceptions to the Respondent and noted that due to the failure of the Complainant to provide service on all the parties of record to the case, and in order to avoid prejudice to any party pursuant to 52 Pa. Code § 5.535, Replies to Exceptions would not be due until August 29, 2016.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On March 18, 2015, Mr. Norman filed a Formal Complaint (Complaint) against PECO alleging that his smart meter was not registering his usage correctly and that there were incorrect charges on his bill.  PECO filed an Answer on April 6, 2015, denying the material allegations of the Complaint.

		ALJ Long conducted a telephonic evidentiary hearing on October 29, 2015, at which the Complainant appeared pro se and testified on his own behalf.  Mr. Norman also presented the testimony of two witnesses and introduced six exhibits, which were admitted into the record.  PECO was represented by counsel who presented two witnesses and introduced five exhibits, which were admitted into the record.

		On December 7, 2015, the Complainant filed a Petition to Proceed In Forma Pauperis (In Forma Pauperis Petition) requesting leave to proceed as an indigent party and to be relieved of paying costs related to the proceeding.  By Interim Order dated December 17, 2015 (Interim Order), ALJ Long dismissed the In Forma Pauperis Petition.  In support, the ALJ explained that the Commission does not have a Regulation authorizing an order that waives fees or costs.  Additionally, the ALJ noted that the Commission does not impose any filing fees for customer complaints and that Mr. Norman did not specify the types of costs or fees from which he was seeking relief.  Interim Order at 1.

		A further evidentiary hearing by telephone was held on January 21, 2016.  Again, Mr. Norman appeared and represented himself.  The Respondent’s counsel offered the testimony of three witnesses and introduced five additional exhibits, which were admitted into the record.

		At the conclusion of the hearing, ALJ Long addressed the Complainant’s previous filing of a document titled a Motion for Judgment on the Pleadings.  She instructed the Parties that Mr. Norman’s filing would be considered a partial final brief because it included a discussion of the evidentiary record and was, therefore, not an appropriate motion for judgment on the pleadings.  The Complainant was provided with an opportunity to file a supplemental brief and include any additional argument based on the evidence in the record.  On March 14, 2016, the Complainant filed a brief in support of his arguments.[footnoteRef:2]  PECO filed a responsive brief on March 16, 2016.  The hearings generated a transcript of 244 pages and the record was closed on April 5, 2016. [2: 		On March 14, 2016, the Complainant also filed another document titled a Memorandum of Law in Support of a Motion for Summary Judgment.  In response, the ALJ explained that summary judgment is not appropriate when the evidentiary record has been completed and both sides have presented their evidence.  Also, the ALJ determined that the arguments made in the Complainant’s motion were virtually identical to the arguments raised in his brief and would not be considered in rendering her Initial Decision.  I.D. at 3.  ] 


		On July 8, 2016, the Commission issued the Initial Decision of ALJ Long, which dismissed the Complaint.  In the Initial Decision, the ALJ determined that Mr. Norman failed to establish his burden of proof that his bills were too high and that PECO did not violate the Commission’s Regulations by rendering its monthly bills at different intervals.  As previously noted, the Complainant filed Exceptions on August 17, 2016, and PECO filed Replies to Exceptions on August 18, 2016.  

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by PECO is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and its progeny.  In Waldron, we stated that while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

The Commission explained the burden of proof set forth in Waldron as follows:  

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011) at 5 (quoting Bennett v. The Peoples Natural Gas Company, Docket No. C-2009-2122979 (Order entered October 13, 2010)) (emphasis in original).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Long made thirty-nine Findings of Fact and reached five Conclusions of Law.  I.D. at 4-9, 14-15.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order. 

		In her Initial Decision, the ALJ addressed the Complainant’s burden to demonstrate that his bills were incorrect because his consumption was not properly recorded or that it was falsely recorded.  The ALJ determined that Mr. Norman did not prove his theory that PECO was manipulating the information from his meter to generate fraudulent or incorrect consumption data.  According to the ALJ, the Complainant failed to prove by direct or circumstantial evidence that his bills were incorrect and that he has failed to satisfy the standard set forth in Waldron and its progeny.  I.D. at 10-11.  

		The ALJ noted Mr. Norman’s argument that PECO’s computer system was manipulating the consumption data generated by his meter so that the consumption used to calculate his bill did not reflect the electricity that his appliances were using.  The ALJ also explained PECO’s response that there was no algorithm used to generate Mr. Norman’s usage and that the consumption recorded on his meter was simply transmitted to the Respondent with the resulting bill calculated based on that consumption.  Specifically, PECO argued that the Complainant’s claim was premised on the operation of a smart meter.  However, PECO contended that there was no smart meter installed at Mr. Norman’s residence.  I.D. at 11-12.

		The ALJ determined that the Complainant offered no evidence to support the claim of PECO manipulating consumption read by his meter by sending information into his meter to change the reading.  According to the ALJ, the record evidence showed that the meter installed at the Complainant’s residence was an AMR meter which was only capable of sending information to PECO.  The ALJ also explained that even if the meter had the ability to receive information or instruction from the Respondent, the Complainant did not offer any evidence to support the contention that PECO was collecting data from other sources and directing the data into his meter to falsify his consumption reading.  I.D. at 12.

		The ALJ also reasoned that the Complainant failed to prove by circumstantial evidence that his meter was not accurately reporting his consumption.  
Noting the Complainant’s argument that winter consumption was being inaccurately reported, the ALJ examined Mr. Norman’s winter consumption patterns.  The ALJ determined that the winter consumption fluctuated significantly from one winter to the next and that there was no consistent pattern of usage.  Id. at 12-13.

		Next, the ALJ noted that the Complainant’s meter was tested and determined to be operating properly.  Additionally, the ALJ explained that there is no indication of a problem with consumption during the summer months.   Although usage during the winter months exceeded the potential usage calculated during the field investigation, the ALJ stated, the usage potential was only based on national averages and on the appliances that the PECO investigator observed.  The ALJ emphasized that Mr. Norman did not use his gas to heat his home because his gas line was capped.  Further, the ALJ indicated that the Complainant did not produce evidence to disprove that he used electricity to heat his home during the winter.  Thus, the ALJ concluded that Mr. Norman was unable to prove that the fluctuation in his winter consumption from one season to the next was the result of faulty meter readings by PECO.  I.D. at 13.

		The ALJ also addressed the Complainant’s allegation that PECO violated the Code because the billing periods were not consistent.[footnoteRef:3]  None of the billing periods for Mr. Norman’s account were outside of the range of permissible days, the ALJ explained.  Because the Commission’s Regulations permit a utility to vary the number of days in a billing month, the ALJ reasoned, PECO did not violate the Code.  I.D. at 13-14.   [3: 		Section 56.2 of our Regulations, 52 Pa. Code § 56.2, defines a billing month, in pertinent part, as a “period of not less than 26 days and not more than 35 days . . .”] 


		Lastly, the ALJ addressed the Complainant’s objection to the exclusion of the proposed exhibits of weather reports from the website “weatherspark.com.”  Id. at 14.  The ALJ explained that the authenticity and accuracy of the weather information presented in the proposed exhibits could not be established and, thus, the material was not admitted into the record.  Id.  (citing Gibson v. W.C.A.B., 580 Pa. 470, 479, 861 A.2d 938, 944 (2004)). 

Exceptions and Replies

		The Complainant’s Exceptions are comprised of a recitation of, and comments on, each of the Findings of Fact and Conclusions of Law in the ALJ’s Initial Decision.  Mr. Norman concurs in some of the ALJ’s findings and conclusions but objects to others.  Essentially, Mr. Norman raises five objections to the Initial Decision.  We will describe these objections and provide PECO’s response to each below.  

		First, Mr. Norman argues that the ALJ failed to rule on his In Forma Pauperis Petition.  The Complainant asserts that the ALJ’s failure to rule on his petition prevented him from receiving a copy of the transcript without cost and ultimately denied him access to the transcript.  Exc. at 1.  

		In response, PECO highlights the ALJ’s disposition of the In Forma Pauperis Petition in her Interim Order.  The Respondent explains that the ALJ dismissed the Petition because Mr. Norman failed to state the costs or fees from which he needed to be excused.  Additionally, PECO asserts, the ALJ concluded that there is no Commission Regulation authorizing the waiver of fees or costs for a complainant.  The Respondent also notes the ALJ’s explanation that, although a transcript could not be provided to the Complainant free of charge, the Commission could make the transcript available for Mr. Norman to view and make notes.  R. Exc. at 3.

		Second, Mr. Norman objects to findings related to the high bill investigation at his residence.  The Complainant argues that he does not have an electric range at his home and disputes the testimony of PECO’s high bill field investigator, Mary McQuilkin, and PECO’s high bill field foreman, Thomas Lerro.  Mr. Norman challenges PECO’s appliance usage report claiming it is based on averages that are fictitious and overinflated.  It appears that the Complainant disputes the analysis of the potential usage of the appliances in the winter and summer months.  In addition, Mr. Norman questions the legality of a photograph taken by Mr. Lerro during the field visit.  Exc. at 2, 6-10.

		In its Replies, PECO argues that Mr. Norman continues to dispute his billing and is attempting to re-litigate the issues in the form of Exceptions.  The Respondent contends that the Complainant neglects to consider that his use of an electric heat source caused his bills to be high.  The Respondent also asserts that based on PECO’s field visits on August 24, 2011, and September 24, 2015, there was no objective evidence that the meter was registering improper usage or that the Complainant received incorrect bills or was not properly billed on the meter readings.  Rather, the Respondent emphasizes that Mr. Norman concurred with the ALJ’s Finding of Fact No. 26 that the meter was operating correctly.  PECO contends that Mr. Norman’s objections should be denied because the evidence shows that the meter was operating correctly and that the Complainant had the potential to use the service that was billed to him.  R. Exc. at 4-6.

		Third, Mr. Norman contests the ALJ’s characterization of the Complainant’s meter as an AMR meter.  Mr. Norman argues that his meter is a digital or smart meter capable of functioning on both Automatic Meter Reader (AMR) and Advanced Metering Infrastructure (AMI) systems.  According to Mr. Norman, all digital meters have two-way communications capabilities.  Exc. at 3, 5.  In response, PECO notes that Mr. Norman presented testimony and exhibits discussing a smart meter, or an AMI meter, and cross-examined PECO’s witnesses about the AMI meter.  However, PECO proffers that the evidence established that Mr. Norman does not have an AMI meter but rather an AMR meter that has been present at his residence since February 14, 2002.  R. Exc. at 6.  

		Fourth, the Complainant asserts that PECO has an algorithm it uses to calculate bills and that PECO altered the algorithm to make Mr. Norman’s winter bills higher.  Exc. at 5.  PECO responds that the Complainant has provided no evidence to support these allegations.  In contrast, the Respondent highlights the testimony of PECO’s billing manager, Richard King, who explained that the Complainant’s actual meter readings are captured daily and transmitted nightly to PECO’s Customer Information Management billing system.  R. Exc. at 7 (citing Tr. at 203-205, 230).  PECO further notes that the actual meter readings are then calculated with the rate PECO has in place and a bill is generated.  Id. (citing Tr. at 204, 213).  Further, the Respondent referenced Mr. King’s testimony about his experience working with the IT programmers of PECO’s billing system and being responsible for signing off on and approving the requirements for bills that go out to customers each month.   According to Mr. King’s testimony, there are no billing algorithms in PECO’s system.  Id. (citing Tr. at 214, 229 and 230-231).  

		The Respondent also contends that Mr. Norman disagrees with the ALJ’s findings regarding Mr. King’s testimony pertaining to an MCC device which is used to communicate meter readings to PECO’s system.  However, PECO argues that the Complainant does not allege any error of law or abuse of discretion by the ALJ.  R. Exc. at 7.  

		In his fifth objection, Mr. Norman argues that his exhibits were illegally excluded from evidence due to actions of PECO’s attorney.  The Complainant contends that PECO’s witnesses were not supplied with the Complainant’s exhibits during the evidentiary hearings.  As such, Mr. Norman believes that he was improperly prevented from conducting a direct examination of PECO’s witnesses and could not introduce viable evidence to prove his case.  The Complainant indicates that under the circumstances the ALJ should have declared a mistrial.  Exc. at 11-12.  

		The Respondent rejoins that all of PECO’s witnesses had a copy of the Complainant’s exhibits except for PECO’s high bill field technician, Ms. McQuilkin, who testified from a remote location.  However, the Respondent proffers that Mr. Norman’s exhibits primarily contained literature regarding smart meters and charts of billing data.  According to PECO, Ms. McQuilkin had no knowledge of smart meters and such literature was irrelevant because the Complainant did not have a smart meter installed in his residence.  PECO states that the cross-examination of Ms. McQuilkin was properly limited to the scope of her direct testimony related to the high bill field reports.  R. Exc. at 9.

Disposition

		Based upon our review of the record in this proceeding, we will deny the Complainant’s Exceptions.  We find nothing within the Complainant’s Exceptions which causes us to disagree with the findings of the ALJ.  The ALJ accorded proper consideration of the evidence and correctly concluded that Mr. Norman has failed to carry his burden of proving that PECO was responsible for the high bills alleged in his Complaint. [footnoteRef:4] [4: 	 	Moreover, Mr. Norman’s allegation that the ALJ failed to rule on his In Forma Pauperis Petition is plainly inaccurate as evidenced by the ALJ’s Interim Order.  The Complainant has filed a similar Petition to Proceed In Forma Pauperis in another Complaint proceeding involving Philadelphia Gas Works at Docket No. C-2015-2489503 which is pending before the Commission.  ] 


		Indeed, Mr. Norman concurs with two critical conclusions of law in the Initial Decision.  In his Exceptions, the Complainant states that he concurs with conclusion that he failed to prove that his consumption was not reported accurately to PECO’s billing system.  Exc. at 11 (citing Conclusion of Law No. 3).  There is simply no record evidence that PECO manipulated this consumption data to create the allegedly high bills he received.  Additionally, Mr. Norman concurs that PECO did not violate Section 56.2 of our Regulations, 52 Pa. Code § 56.2, pertaining to the permissible range of billing periods.  Exc. at 11 (citing Conclusion of Law No. 4).

Conclusion

In light of the above discussion, we shall:  (1) deny the Complainant’s Exceptions; (2) adopt the Initial Decision; and (3) dismiss the Complaint; all consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Deree J. Norman, filed on August 17, 2016, to the Initial Decision of Administrative Law Judge Mary A. Long, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Mary A. Long, issued on July 8, 2016, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Deree J. Norman against PECO Energy Company is dismissed.

4. That the proceeding at Docket No. C-2015-2472605 shall be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED: July 12, 2017
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