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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Ross Schell (Complainant or Mr. Schell), filed on December 13, 2016, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Jeffrey A. Watson, issued on December 8, 2016.  PPL Electric Utilities Corporation (PPL, Respondent, or Company) did not file Replies to Exceptions.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the Initial Decision, consistent with this Opinion and Order.

History of the Proceeding

		On June 20, 2016, Mr. Schell filed a Formal Complaint (Complaint) against PPL, alleging reliability, safety, or quality problems with his utility service, specifically a power outage on June 16, 2016.  The Complainant requested relief of all past and future bill balances.  The Respondent filed an Answer to the Complaint on July 14, 2016, in which it denied the material allegations in the Complaint.

		A telephonic hearing was held on August 31, 2016.  The Complainant appeared pro se, testified on his own behalf, and offered one exhibit which was admitted into evidence.  The Respondent was represented by counsel, who presented testimony from two witnesses and offered three exhibits which were admitted into evidence.  The hearing generated a transcript of sixty-five pages.

		The Complainant filed a total of four Petitions for Interlocutory Review and Answer to a Material Question (Petitions) – one on August 29, 2016, two on August 31, 2016, and one on September 1, 2016.  By Secretarial Letter issued October 5, 2016, the Parties were advised that the Commission determined not to grant the Petitions with thirty days of filing and, therefore, the Petitions were deemed denied, consistent with 52 Pa. Code § 5.303(b).

		The record closed by Interim Order dated November 17, 2016.

		In the Initial Decision, issued December 8, 2016, ALJ Watson denied the Complaint on the basis that the Complainant failed to meet his burden of proof.  The Complainant filed Exceptions on December 13, 2016.  

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
In the Initial Decision, ALJ Watson made ten Findings of Fact, I.D. at 3, and reached three Conclusions of Law, I.D. at 7.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The ALJ’s Initial Decision

ALJ Watson determined that the Complainant failed to establish a prima facie case that PPL failed to provide him with adequate, efficient, safe, and reasonable utility service in violation of Section 1501 of the Code, 66 Pa. C.S. § 1501.[footnoteRef:1]  Initially, the ALJ stated that the Code requires adequate, efficient, safe, and reasonable service and facilities, not “perfect service.”  I.D. at 5 (citing Manuel A. Biason v. Metropolitan Edison Company, Docket No. C-00004450 (Order entered December 19, 2001)).  The ALJ also stated that service must only be reasonably continuous and without unreasonable interruptions or delay.  I.D. at 5. [1: 		Section 1501 of the Code, 66 Pa. C.S. § 1501, provides the following, in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.] 


The ALJ noted that the Complainant averred that his electricity shut off two to four times on June 16, 2016, but the Complainant did not contact PPL when this occurred.  The ALJ also noted that Mr. Hadginske, a senior electrical engineer employed by the Company, testified credibly that the Complainant incurred a momentary service interruption of approximately two seconds on June 16, 2016.  Id.  The ALJ observed that Mr. Hadginske also testified that after PPL concluded that there were some areas of vegetation contact with its lines, the Company sent its linemen to the problem area to cut various branches to alleviate the problem until the formal tree trimming process was started.  Id. at 5-6.  The ALJ stated that Mr. Hadginske further testified that in order to respond to the momentary outage in the area of the Complainant’s residence, PPL moved its line trimming schedule in the Complainant’s area ahead from the end of the year 2016, to July 2016.  According to the ALJ, the evidence demonstrated that the Complainant did not experience any further momentary outages since the linemen trimmed the trees in July 2016.  The ALJ found that although the evidence the Respondent presented established that the Complainant experienced a momentary outage on June 16, 2016, no evidence was presented establishing that the momentary outage could have been prevented by PPL or that PPL failed to adequately and timely address the outages.  Id. at 6.

Exceptions 

		In his Exceptions, Mr. Schell avers that he has experienced outages at least ten times since PPL conducted the tree trimming in July 2016.  Exc. at 1.  The Complainant states that he experienced at least three outages of three to six-minute durations on August 23, 2016.  Id. at 1-2.  The Complainant also states that he has been experiencing outages for the past seventeen years.  Id. at 2.
		Based on our review of the record and the Initial Decision, we find that the ALJ correctly determined that the Complainant did not meet his burden of proving that PPL failed to provide him with adequate, efficient, safe, and reasonable utility service in violation of Section 1501 of the Code.  We note that the Complainant’s Exceptions do not address or object to the ALJ’s determination or to any specific findings of fact or conclusions of law, as set forth in 52 Pa. Code § 5.533(b).  Rather, the Complainant raises new issues in his Exceptions that are not part of the record in this proceeding.  During the hearing, the Complainant stated that he was challenging only the outages that occurred at his home on June 16, 2016, and his testimony was centered on that date.  Tr. at 16.  The Complainant now raises allegations regarding outages that occurred on August 23, 2016, as well as outages that occurred generally over the past seventeen years.  

		We will not address the new issues that Mr. Schell has raised in his Exceptions.  It is axiomatic that this Commission must base its decisions on the evidence of record, and we are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact and/or conclusion of law.  Peyton Holmes v. PECO Energy Company, Docket No. C-2015-2478698 (Order entered June 30, 2016).  Additionally, we conclude that the Complainant has not provided us with sufficient information, such as material changes of fact or law alleged to have occurred since the conclusion of the hearing, which would compel us to reopen this proceeding pursuant to Section 5.571 of our Regulations, 52 Pa. Code § 5.571.  Because the hearing in this case was held on August 31, 2016, the Complainant could have raised any issues regarding outages that occurred on August 23, 2016, at the hearing.  We find it significant that the Complainant has been provided with the opportunity in other proceedings before the Commission to present testimony and to be heard on allegations regarding outages that have occurred at his home since PPL conducted the tree trimming in July 2016 and regarding allegations about outages that have occurred over the past seventeen years.  See Ross E. Schell v. PPL Electric Utilities Corporation, 
Docket No. C-2016-2566320 (Initial Decision issued December 8, 2016); Ross E. Schell v. PPL Electric Utilities Corporation, Docket Nos. C-2016-2565671, C-2016-2565235, and C-2016-2565236 (Initial Decision issued February 21, 2017).[footnoteRef:2]  Accordingly, we shall deny the Complainant’s Exceptions and adopt the Initial Decision. [2: 	 	Mr. Schell filed Exceptions in both of these proceedings that are currently pending before the Commission.] 


Conclusion

Based on our review of the record, the Exceptions, and the applicable law, we find that the ALJ’s Initial Decision is sound and agree with the ALJ’s determination to deny the Complaint.  Accordingly, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Ross E. Schell on December 13, 2016, are denied. 

2.	That the Initial Decision of Administrative Law Judge Jeffrey A. Watson, issued on December 8, 2016, is adopted.  
3.	That this proceeding shall be marked closed.
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							BY THE COMMISSION,	



							Rosemary Chiavetta
							Secretary
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